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Disclaimer

• This presentation is solely for educational purposes and the matters 
presented herein do not constitute legal advice with respect to your 
particular situation.

• The presentation does not constitute legal advice, or its application to 
the delivery of health care services.

• Attendees should consult with their own legal counsel and/or risk 
management for advice and guidance.
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Agenda
EMTALA 

• Old law, new dilemmas amid new responsibilities for hospitals
• AB 1316 – requiring Medi-Cal managed care plans to pay for beneficiaries 

experiencing a mental health crisis
2023 Changes to the LPS Act  ** UPDATES **

• SB 43 – County-by-County implementation of new definition of “gravely 
disabled” (and SB 1238!)

• SB 929 – Phase II of data collection requirements 
2024 New Laws 

• SB 1238 – definition of “designated facilities”; addressing individuals with 
severe substance use disorder

• SB 1184 – administration of antipsychotic medication to involuntarily 
detained individuals

• AB 2154 – patient rights’ handbook requirements
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EMTALA Refresher
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EMTALA Core Obligations
• Medical screening examination
• Further examination and stabilizing treatment for a patient with an 

emergency condition
• On-call coverage
• Transfer/discharge of patients 
• Acceptance of unstabilized ED patients requiring a higher level of care
• No delay of required services for insurance or payment reasons



102024 BEHAVIORAL HEALTH CARE SYMPOSIUM   |

Application of EMTALA Rules to Psychiatric Patients

“Hospitals are not relieved of their EMTALA 
obligation to screen, provide stabilizing 
treatment and/or an appropriate transfer to 
individuals because of prearranged 
community or State plans that have 
designated specific hospitals to care for 
selected individuals (e.g., Medicaid patients, 
psychiatric patients, pregnant women).”

- Int. Guidelines, Tag A-2406/C-2406

Basic Principles:
• CMS considers medical 

and psychiatric EMCs to 
be co-equal

• EMTALA rules and 
guidance do not address 
involuntary holds
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Psychiatric Emergency Medical Condition v. 5150 Hold

• A 5150 hold is based on probable cause by a peace officer or a county-
authorized professional as a legal mechanism to take a person 
involuntarily to a designated facility for an assessment of a behavioral 
health condition

• Psychiatric Emergency Medical Condition (EMC) is based on a clinical 
judgment of an ED physician or other qualified professional designated 
by the hospital medical staff



122024 BEHAVIORAL HEALTH CARE SYMPOSIUM   |

California’s Emergency Services Law 
Health & Safety Code§1317, et seq.

• “Emergency services and care shall be provided to any person … for any 
condition in which the person is in danger of loss of life, or serious 
injury or illness…”

• Includes psychiatric emergency medical conditions – “mental health 
disorder that manifests itself by acute symptoms of sufficient severity 
that it renders the patient a danger to self or others, or unable to 
provide for, or utilize, food, shelter, or clothing, due to the mental 
health disorder”
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AB 1316 – Psychiatric Emergency Medical Conditions

• Clarifies that psychiatric emergency medical conditions do not depend 
on whether patient is involuntary or voluntary

• Requires that Medi-Cal managed care plans pay hospital emergency 
departments for serving Medi-Cal beneficiaries experiencing a mental 
health crisis.

• Does not permit transfers that conflict with LPS Act or EMTALA
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Updates Regarding 2025 Legislative Changes
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Legislative Intent of the LPS (Lanterman-Petris-Short) Act

1 To end inappropriate, indefinite, and involuntary commitment

2

3

To provide prompt evaluation and treatment 

To guarantee and protect public safety 

4 To safeguard individual rights through judicial review  

5 To provide individualized treatment, supervision, and placement
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Legislative Intent of the LPS (Lanterman-Petris-Short) Act (cont.)

6 To encourage full use of existing agencies, professional personnel, and public funds to 
accomplish these objectives, and to prevent duplication of services

7

8

To protect persons with mental health disorders and developmental disabilities from criminal 
acts 

To provide consistent standards for protection of personal rights of persons receiving services 

9 To provide services in the least restrictive settings appropriate to the needs of each person
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Criteria to Detain 

1. Danger to Self
2. Danger to Others
3. Grave Disability
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Burden of Proof for Grave Disability / Probable Cause

• To constitute probable cause to detain a person pursuant to section 5150, a 
state of facts must be known to the peace officer (or other authorized 
person) that would lead a person of ordinary care and prudence to believe, 
or to entertain a strong suspicion, that the person detained is mentally 
disordered and is a danger to himself or herself or is gravely disabled. In 
justifying the particular intrusion, the officer must be able to point to 
specific and articulable facts which, taken together with rational inferences 
from those facts, reasonably warrant his or her belief or suspicion.

• People v. Triplett (1983)
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SB 43 and Involuntary Holds
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New Definitions

• “Severe substance use disorder” means a diagnosed substance-related 
disorder that meets the diagnostic criteria of “severe” as defined in the 
most current version of the Diagnostic and Statistical Manual of Mental 
Disorders

• This is six or more of the eleven symptoms listed in the substance-related 
disorder criteria
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New Definitions (cont.)

• “Personal safety” means the ability of one to survive safely in the 
community without involuntary detention or treatment pursuant to 
this part 

• “Necessary medical care” means care that a licensed health care 
practitioner, while operating within the scope of their practice, 
determines to be necessary to prevent serious deterioration of an 
existing physical medical condition which, if left untreated, is likely to 
result in serious bodily injury as defined in section 15610.67
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What Will the New Definition Apply to? 

• 5150 or 72-hour detention 
• 5256 (b) or new probable cause hearings (as of January 1, 2023) that 

occur when someone is detained pursuant to 5150, beyond 72 hours 
(AB-2275) 

• 5250 or 14-day hold 
• 5270.15 or 5270.70 (30-day hold for grave disability only) and (as of 

January 1, 2023) a second 30-day hold (grave disability only)
• 5350 or LPS Conservatorship
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Minors?

• Under age 18, not emancipated

• “Gravely disabled minor” is defined as – 

» a minor who, as a result of a mental disorder, is unable to use the elements of 
life that are essential to health, safety, and development, including food, 
clothing, and shelter, even though provided to the minor by others. Intellectual 
disability, epilepsy, or other developmental disabilities, alcoholism, other drug 
abuse, or repeated antisocial behavior do not, by themselves, constitute a 
mental disorder.

• However, any minor held beyond 72 hours shall be pursuant to the LPS  Act. 
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Other SB 43 Changes

• Section 1799.111 of the Health and Safety Code (24-Hour Immunity 
for Detention at Non-LPS Facilities) – language is modified to reflect 
the new definition of gravely disabled

• New hearsay exception for LPS Conservatorship (Re)Appointment
• Alternative options to be considered before LPS conservatorship: AOT 

and the Care ACT
• Data reporting requirements
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SB 929 – Data Collection

BHIN 23-015 – April 2023
• Phase I of data collection

» Items 1, 2, 3 and 4
BHIN 23-013 – March 2024

• Phase II of data collection
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LPS Designated and Approved Facilities

WIC §5402(a) (amended) – current data being collected:
• (1) Number of persons in designated and approved facilities 

» admitted or detained for 72-hour evaluation and treatment, 
» admitted for 14-day and 30-day periods of intensive treatment, and 
» admitted for 180-day post-certification intensive treatment in each 

county
• (18) And, for each person above, whether they were admitted or detained for: 

» Danger to self
» Danger to others
» Grave disability due to a mental health disorder
» Grave disability due to a severe substance use disorder
» Grave disability due to a mental health disorder and a 
    severe substance use disorder



272024 BEHAVIORAL HEALTH CARE SYMPOSIUM   |

LPS Designated and Approved Facilities (cont.)

WIC §5402(a) (amended) – current data being collected:
• (2) Number of persons transferred to mental health facilities pursuant to 

section 4011.6 of the Penal Code.
• (3) Number of persons for whom temporary conservatorships are 

established.
• (4) Number of persons for whom conservatorships are established.
• (5) Number of persons 

» admitted or detained for 72-hour evaluation and treatment, 14-day 
and 30-day periods of intensive treatment, or 180-day post-
certification intensive treatment either once, between two and five 
times, between six and eight times, and greater than eight times

• (10) Demographic information including.
• (11) Number of county contracted beds.
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“Other Entity” Data Reporting
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Other Entities 
WIC §5402(a) (amended) – current data being collected: 

• (1), (18) Number of persons admitted or detained for 72-hour hour evaluation and 
treatment for: 

» Danger to self
» Danger to others
» Grave disability due to a mental health disorder
» Grave disability due to a severe substance use disorder
» Grave disability due to a mental health disorder and a severe substance use disorder

• (2) Number of persons transferred to mental health facilities pursuant to section 4011.6 of 
the Penal Code.

• (5) Number of persons detained or admitted for 72-hour evaluation and treatment either 
once, between two and five times, between six and eight times, and greater than either 
times. 

• (10) Demographic information.
• (11) Number of country contracted beds.



What Else is Coming Up …

• SB 1238 – definition of “designated facilities”; addressing individuals with 
severe substance use disorder

• SB 1184 – administration of antipsychotic medication to involuntarily 
detained individuals

• AB 2154 – patient rights’ handbook requirements
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SB 1238 – Designated Facilities 

• Expands range of facilities that can treat individual with severe substance use 
disorder

• Authorizes counties to designate appropriate facilities, subject to DHCS 
requirements, for one or more services, including evaluation and treatment 
and intensive treatment

• DHCS to approve county designation of facilities
• DHCS, in consultation with stakeholders, will issue updated regulations 

regarding designation requirements
• DHCS will issue guidance regarding Medi-Cal reimbursement for covered 

services provided to individuals with severe substance use disorder
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SB 1184 – Anti-Psychotic Medication

Administration of anti-psychotic medication for 
patients involuntarily detained under the LPS Act

• Emergency
• If patient does not refuse medication 

following disclosure of specific 
information

• Riese petition and court order process 

Source: The New York Times, D23 (Dec. 22, 1987)
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SB 1184 – Updates to Capacity Determinations 

Request a new determination of capacity at any time in the 48 hours prior 
to the end of the current duration period, under certain circumstances
Exigent circumstances – order for treatment shall remain in effect 
provided: 

• Petition for new determination has been filed prior to expiration of 
current order

• Attestation of exigent circumstances documented in medical record
» Note: reporting obligations to county behavioral health director

• Hearing within 24 hours
• Used only one time per individual during applicable detention period
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AB 2154 – Patients’ Rights Handbook

If a person is involuntarily detained, the facility shall offer and 
provide a copy of the patients’ rights handbook to a family member 
IF: 

• Person authorizes disclosure of their detainment 
information pursuant to Section 5328.1

• Family member is physically present at facility and has 
knowledge that the individual is involuntarily detained there

• Family member has been notified of the person’s presence 
pursuant to Section 5328.1

• Person consents to family member being provided 
handbook

If provided, shall also offer to the involuntarily detained person
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Questions?
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Partner
Hooper, Lundy & Bookman, PC
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E:  amacklin@hooperlundy.com

Mike Phillips, Esq.
Senior Director of Patient Advocacy and Housing Services
Jewish Family Service of San Diego
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E:  mikep@jfssd.org
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