FAQs

December 21, 2022

FAQs for Hospitals Facing Critical Staffing Shortages

California hospitals are currently experiencing an extreme shortage of health care workers, including nurses. This
document answers frequently asked questions for hospitals that cannot meet the state’s nurse-to-patient

staffing ratio requirements. Please also see CHA’s COVID-19 Surges: FAQs & Resources for California Hospitals.

1. |don’t have enough nurses to meet the nurse-to-patient ratio requirements. Am | automatically in
violation of Title 22?
No. The ratio requirements have two exceptions:

The ratio regulation states, “The hospital shall plan for routine fluctuations in patient census. If a
healthcare emergency causes a change in the number of patients on a unit, the hospital must
demonstrate that prompt efforts were made to maintain required staffing levels. A healthcare
emergency is defined for this purpose as an unpredictable or unavoidable occurrence at
unscheduled or unpredictable intervals relating to healthcare delivery requiring immediate
medical interventions and care.” (See Title 22, California Code of Regulations, Section 70217(g).)

COVID-19, RSV, and flu have clearly resulted in “unavoidable” occurrences at “unscheduled”
intervals. Therefore, this exception likely applies, as long as the hospital can demonstrate that
prompt efforts were made to obtain the required staffing (even if those efforts were
unsuccessful). Hospitals should document their efforts to obtain additional staff, such as
contacting on-call staff, offering incentive pay or bonuses for working additional shifts,
reassigning staff as appropriate, contacting staffing agencies, etc. Hospitals should also document
any efforts to reduce patient load, including transferring/discharging patients as appropriate,
postponing non-emergency procedures, diverting ambulances, closing beds or units, etc.

The ratio penalty statute states, “A general acute care hospital shall not be subject to an
administrative penalty ... if the hospital demonstrates to the satisfaction of [CDPH] all of the
following:
o Any fluctuation in required staffing levels was unpredictable and uncontrollable.
o Prompt efforts were made to maintain required staffing levels.
o In making those efforts, the hospital immediately used and subsequently exhausted the
hospital’s on-call list of nurses and the charge nurse.” (See Health and Safety Code
Section 1280.3(f)(4)(A).)
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Nurse administrators, nurse supervisors, nurse managers, and charge nurses may be included in
the calculation of the nurse-to-patient ratio if those nurses are providing direct patient care.
When engaged in activities other than direct patient care, these nurses may not be included in
the calculation of the ratio. As a reminder, nurse administrators, supervisors, managers, and
charge nurses must have demonstrated current competence in providing care on a particular unit.

Some hospitals have found that, to provide the best patient care in surge situations, they should
not reassign their “charge nurses” to work in ratio — these staff are needed to continually assess
the “big picture” and perform important tasks such as evaluating and assigning patients,
coordinating care, overseeing, and assisting less experienced or very busy nurses, helping to make
discharge/transfer decisions, and the like. Note that there is no definition of “charge nurse” in the
law, and hospitals are not required by law to have a position called “charge nurse.” Hospitals may
wish to consider using a different title for nurses with the responsibilities noted above, to the
extent consistent with their labor agreements, if any.

2. Do only RNs “count” for purposes of meeting the ratio requirements?
No. Licensed vocational nurses (LVNs) may be counted to meet the ratio requirements. LVNs may
constitute up to 50% of the nurses assigned to patient care on a unit unless RNs are required pursuant to
the hospital’s patient classification system. However, only RNs can be assigned to the newborn ICU,
emergency department triage, or critical trauma patients. Psychiatric technicians may also be counted in
the ratio but in psychiatric units only.

3. How does CDPH determine whether a hospital is complying with nurse staffing requirements?
CDPH will assess two components of a hospital’s staffing methodology:

e Nurse-to-patient ratio requirements: CDPH assesses the ratio requirements based on the
hospital unit. See Title 22, California Code of Regulations, Section 70217(a) for a list of units and
the required nurse-to-patient ratio for each unit. The ratios constitute the minimum number of
nurses who must be assigned to direct patient care for a unit. Additional nurses or other staff may
be required depending on the hospital's patient classification system.

e Patient classification system and the written staffing plan: CDPH will review the hospital’s
patient classification system, as described in the written staffing plan, for determining the nursing
care needs of individual patients, considering factors such as the severity of iliness; the
complexity of clinical judgment needed to design, implement, and evaluate the patient care plan;
the ability for self-care; and the licensure of the personnel required for care. More information
about patient classification systems is found in Title 22, California Code of Regulations, Section
70217(b)-(h) and Section 70053.2.

4. Am | required to notify CDPH when | am out of ratio?

Not necessarily. There is no specific requirement for hospitals to notify CDPH when they cannot meet
the nurse-to-patient ratio requirements. However, CDPH has stated in All Facilities | etter (AFL) 20-46.3
that a hospital experiencing a “sudden spike in staff absenteeism or attrition creating an urgent staffing
shortage” must report this as an unusual occurrence to the CDPH district office. CDPH has not provided
any clarification about how it defines “sudden spike.” In addition, it’s important to note that the AFL does
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not apply when a hospital experiences a surge of patients — it applies only when there is a sudden
increase in staff absences.

The Title 22 “unusual occurrence” reporting requirement states that reports must be made as soon as
reasonably practicable by telephone or telegraph to CDPH and to the local health officer. The AFL is
silent on the method of reporting. Given that the Title 22 unusual occurrence regulations were written
decades ago — and sending reports by telegraph is no longer feasible — CDPH has told CHA that it
considers an email notification to the CDPH district office and the local health officer to be sufficient.
The AFL further specifies that the report must be made as soon as practical, within 24 hours. The
hospital must furnish other pertinent information related to the occurrence as requested by the local
health officer or CDPH. (See Title 22, California Code of Regulations, Sections 70737 (general acute care
hospitals) and 71535 (acute psychiatric hospitals).)

5. Can | get a program flex or a waiver of the nurse-to-patient ratio requirement?

The governor’s executive order giving CDPH the authority during the pandemic to waive hospital
licensing requirements does not allow CDPH to waive nurse-to-patient ratio requirements unless pre-
existing law already gave CDPH this authority (for example, for rural hospitals or critical care units that
want to designate some beds as med/surg or other lower-level beds). However, CDPH does have the
ability to approve a program flexibility request (which is different from a waiver) for nurse-to-patient
ratio requirements in very limited circumstances. An example would include allowing a hospital to
designate a bed(s) in a critical care unit as requiring a lower level of care (an intermediate care, step-
down, telemetry, med/surg, specialty care, or pediatric services unit).

At this time, CDPH has not, to our knowledge, approved many of these program flex requests, if any.
However, CDPH is willing to consider (and has approved) requests for program flexibility for hospitals to
implement team nursing models. The team nursing models that CDPH will consider do not reduce the
overall number of nurses needed, but they do allow a hospital to team up more experienced nurses with
less-experienced nurses to jointly care for a group of patients. These models average the number of
patients and the number of nurses to meet the numerical ratios, instead of the current requirement to
specifically match each patient to an identified nurse. For example, without an approved program flex, a
hospital would need two ICU-experienced nurses to care for four ICU patients. However, if a team model
program flex is approved, the hospital could assign one ICU-experienced nurse and one non-ICU-
experienced nurse to care together for four ICU patients. Although this model does not decrease the
total number of nurses needed overall, it allows an experienced or specialized nurse to lead a team to
provide the best care for patients.

A hospital seeking to implement a team nursing model must submit a 5000a program flexibility request
form to CDPH. CDPH has created a team nursing flex request template. Hospitals should be aware that,

although AFL 20-26.13 states that program flex requests should be emailed to the Center for Health
Care Quality duty officer or the CDPH district office, this is not the correct procedure. Instead, if a
hospital is in a region that has already transitioned to the RSS/centralized program flex system, the
hospital should submit its flex request through the RSS portal. There is a way in the RSS system for the
hospital to indicate that a response from CDPH is needed within 24 hours (an emergency, in other
words). If a hospital is in a region that has not yet transitioned to the RSS/centralized program flex
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system, the hospital should email its flex request to CentralizedProgramFlex@cdph.ca.gov. The flex

request must explain how the hospital proposes to staff the units for which it is requesting a flex. For
example, if the hospital plans to team up staff to care for a group of patients, the hospital must indicate
the unit(s) that will utilize a team nursing model, the number of staff on each team, their licensure types
(RN or LVN), and the number of patients for whom the team will provide care.

The hospital must also explain, for each unit, the responsibilities/tasks each nurse on the team will
perform. For example, let’s say an ICU-experienced nurse (whom we will call the “primary” nurse) will be
teamed with a med/surg-experienced nurse (whom we will call the “secondary” nurse) to care for four
ICU patients. The hospital might explain that the primary nurse will conduct critical care patient
assessment; identify nursing diagnoses; perform ventilator care according to unit guidelines; administer
all critical medications; and document the patient assessment, nursing diagnoses, care planning, and
patient education. The hospital might state that the secondary nurse will conduct a patient assessment
based on level of competency in collaboration with the primary nurse; perform tasks assigned by the
primary nurse based on level of competency; provide ventilator management only if competent to
manage stable/chronic vented patients; administer non-critical medications; and document assessment,
care planning, and patient education based on level of competency.

Note that this is just one example of a plan that was approved by CDPH — other plans may also be
acceptable. We describe this plan to help hospitals understand the level of detail CDPH is looking for, not
to suggest that this way of dividing tasks is required. It is not enough to simply ask for a “team nursing”
waiver and not provide any details. Specific information must be provided to CDPH so it can evaluate the
details of the proposed staffing model.

CDPH may ask hospitals requesting a program flex to describe the actions they have taken to try to
increase staffing. This could include paying overtime or other incentives for staff to accept additional
shifts, filling unfilled positions as much as possible, discharging patients as appropriate, rescheduling non-
emergent surgeries, diverting ambulance traffic, etc. In addition, CDPH expects hospitals to try to obtain
temporary staffing from the hospital’s usual vendors, as well as from certain staffing agencies with which
CDPH and the state of California have worked. The state has reported that these agencies have displayed
a high standard of responsiveness, deployment speed, and clinical competency of their staff.

Earlier in the COVID-19 pandemic, CDPH had required hospitals requesting program flexibility related to

the nurse-to-patient ratio law to request staffing from their Medical Health Operational Area
Coordinator (MHOAQ). This is no longer required.

As a reminder, a hospital that utilizes a team nursing model for three consecutive days is required by the

State Public Health Officer Order of Aug. 16, 2021, to immediately notify all the following in writing:
e The MHOAC
e The local public health officer
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e The CDPH district office. Although the CDPH Centralized Program Flexibility Unit is supposed to
notify the district office of approved team nursing flexes, the hospital should make this
notification also.

CDPH has stated that it is not currently able to approve program flexibility requests or waivers for the
numerical nurse-to-patient staffing ratios. CHA continues to advocate for greater flexibility for hospitals
to utilize their staffing as needed to provide the best care possible for patients.

6. Can student nurses or unlicensed persons provide care for patients?
Yes. The Board of Registered Nursing (BRN) affirmed that during a pandemic, state law allows nursing
services to be provided by unlicensed persons, including student nurses. In addition, the BRN developed a

chart showing the types of services a student nurse is likely able to competently provide depending on

the coursework they have completed. Also, during a pandemic, state law modifies certain requirements
for student nurse clinical training sites, the number of hours of direct patient care experience, and
preceptor requirements. (See Assembly Bill 2288 (Stats. 2020, Ch. 282.)

Although student nurses and unlicensed persons may provide care for patients, they may not be counted
as nurses for purposes of meeting the nurse-to-patient ratio requirement.

7. Canlrequest nurses or other staff from the state?
In general, CDPH expects hospitals to obtain temporary staff through their own staffing agencies or the
staffing agencies listed in the link under Question 5, above. At this time the state is not contracting with
staffing agencies to deploy nurses to hospitals; however, this could potentially change in the future. A
hospital that would like to receive staff from the state (likely at the hospital’s expense) should take the
steps outlined in AFL 20-46.3.
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