Medicaid Program; Community Engagement Requirement for Certain Individuals
[CMS-2454-1FC]
Summary of Interim Final Rule with Comment Period

On June 3, 2026, the Centers for Medicare & Medicaid Services (CMS) of the Department of
Health and Human Services (HHS) published in the Federal Register (91 FR 33348) an interim
final rule with comment period (IFC) that interprets and implements the community engagement
requirement in Medicaid under section 1902(xx) of the Social Security Act.! States are required
to implement the new requirement no later than January 1, 2027. The IFC specifies the
requirements and expectations for States, including:

e The Medicaid applicants and beneficiaries who must demonstrate community
engagement as a condition of their eligibility,
The types of qualifying activities that satisfy the community engagement requirement,
The criteria to meet an exception from the requirement (that is, to be deemed compliant),
The criteria to meet a specified exclusion from the requirement,
Verification of qualifying activities,
Outreach to affected populations,
Steps States must take if they determine individuals are noncompliant, and
Additional operational considerations for States.
The IFC also specifies implementation timing and establishes new State reporting requirements.

This regulation is effective July 31, 2026. Comments must be received by July 31, 2026.
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! On June 1, 2026, HHS released the public inspection version of the rule, along with a press release and Fact Sheet.
The press release cites a study also released on June 1 by HHS’ Office of the Assistant Secretary for Planning and
Evaluation (ASPE), which found that the new requirements could reduce poverty by as much as 2.9 million people,
depending on a variety of conditions such as employment availability (“Medicaid Work Requirements Incentivize
Employment and Are Estimated to Reduce Poverty”).
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I. Background
A. Overview

CMS reviews basics of the Medicaid program. Medicaid is authorized under Title XIX of the
Social Security Act (the Act), with Medicaid programs administered by the States but jointly
financed by the Federal and State governments.

Medicaid was enacted in 1965 to serve and support vulnerable populations, with expansions over
the years in categories of services provided (e.g., home and community-based services) and
individuals eligible. The Patient Protection and Affordable Care Act of 2010 (Pub. L. 111-148,
enacted March 23, 2010), as amended by the Health Care and Education Reconciliation Act of
2010 (Pub. L. 111-152, enacted March 30, 2010), together referred to as the Affordable Care Act
(ACA), expanded Medicaid eligibility to non-pregnant adults with income up to 133 percent of
the Federal poverty level (FPL), referred to by CMS as the adult group.> Combined State and
Federal Medicaid spending for FY 2025 was nearly $1 trillion, with approximately $200 billion
attributable to the adult group.

States are not required to provide coverage to the adult group. States that have elected to provide
coverage to the adult group have primarily done so using State plan authority. CMS says that
unlike other Federal means-tested public assistance programs such as Supplemental Nutrition
Assistance Program (SNAP) and Temporary Assistance for Needy Families (TANF), community
engagement or work requirements have not historically been a condition of eligibility for
Medicaid. Some States have applied such requirements through a section 1115 demonstration.
The community engagement requirement will apply in States that have elected the adult group
through their State plan or that have a section 1115 demonstration that covers a similar
population to which the requirement applies. To date, 40 States and the District of Columbia
have expanded Medicaid and will be subject to the new community engagement requirement.

2 Specifically, the adult group consists of low-income individuals up to 133 percent FPL who are age 19 to 64, not
pregnant, not entitled to or enrolled in Medicare Part A or B, or described in any other mandatory eligibility groups
(for example, parent and caretaker relatives, children, or individuals eligible based on their receipt of Supplemental
Security Income (SSI)). Individuals are determined eligible based on income and household size, State residency,
and citizenship and immigration status.

Prepared by Health Policy Alternatives, Inc. 2
© All Rights Reserved


https://www.medicaid.gov/medicaid/program-information/downloads/medicaid-expansion-state-map.pdf

CMS says that States that have partially expanded Medicaid through a section 1115
demonstration and additional States that have applicable individuals (described later) eligible to
enroll or enrolled in a section 1115 demonstration will also be subject to the new community
engagement requirement.

B. Working Families Tax Cut Legislation

CMS reviews Pub. L. 119-21, which it refers to as the Working Families Tax Cut (WFTC)
legislation, signed into law July 4, 2025. Of most relevance here is section 71119(a), which
added section 1902(xx) of the Act to establish a community engagement requirement for certain
adults applying for or enrolled in Medicaid. According to CMS, “This requirement has the
potential to empower Medicaid beneficiaries through employment, education, or volunteer
service so they can escape isolation and dependency, build confidence, and achieve self-
sufficiency and independence.” The agency proceeds to cite studies on isolation and loneliness
and to tout the importance of employment on long-term health and well-being.

According to CMS, this IFC satisfies section 71119(d) of the WFTC legislation, which directs
CMS to publish an IFC no later than June 1, 2026, to implement the community engagement
requirement in section 71119 of the WFTC legislation, including 1902(xx) of the Act.

The agency notes that during President Trump’s 2017 to 2021 presidential term, it approved
section 1115 demonstration projects in 13 States® that conditioned Medicaid eligibility for certain
individuals on compliance with a community engagement requirement. Due to litigation and the
subsequent Administration’s withdrawal of approved authority for those States, Georgia and
Arkansas were the only two States that launched programs. Georgia is the only State that
continues to operate a community engagement program as a condition of Medicaid eligibility for
certain adults. CMS says this early implementation experience provides insight into operational
considerations, indicating that beneficiary awareness, clarity of requirements, and the
accessibility of reporting mechanisms, as well as overall administrative complexity, can
influence participation and compliance.

According to CMS, this IFC implements section 1902(xx) based on what was learned from the
previously approved section 1115 demonstration projects—permitting States to retain flexibility
for their programs where possible, balancing the benefits of State flexibility with the potential
costs (such as those associated with systems and operations), and promoting alignment with
other health and social service programs, such as SNAP. This IFC also seeks to increase program
integrity by requiring State use of data and information that can ensure that eligibility
determinations are auditable and that CMS has the data needed to exercise appropriate oversight
of State implementation of the community engagement requirement. To help defray operational
costs and streamline operational workflows, this IFC relies and builds upon existing statutory
and regulatory requirements when possible, including existing requirements for Medicaid,
SNAP, TANF, the Internal Revenue Service (IRS), and Health Insurance Exchanges.

3 Arizona, Arkansas, Georgia, Indiana, Kentucky, Maine, Michigan, Nebraska, New Hampshire, Ohio, South
Carolina, Utah, and Wisconsin.
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The new requirement at section 1902(xx) requires individuals to engage in qualifying community
engagement activities like work or education. The law also requires disenrollment of
noncompliant individuals from Medicaid, bringing it in line with other public benefit programs,
like SNAP and TANF. For SNAP, noncompliance can result in ineligibility for time-limited
participants after 3 months within a 36-month period. For TANF, noncompliance can result in
the reduction or termination of cash benefits. As specified in section 1902(xx) of the Act for
Medicaid, noncompliance would result in Medicaid disenrollment from or denial of eligibility;
however, CMS notes that the individual can re-apply at any time and will be subject to the
procedures for assessing compliance at application.

Section 1902(xx) of the Act and the IFC are applicable to all States and the District of Columbia*
(not the territories) that elect to provide coverage to the adult group under the State plan or to
certain individuals covered through certain section 1115 demonstrations. States that provide
Medicaid coverage to applicable individuals generally must comply with the community
engagement requirement no later than January 1, 2027, but may implement the community
engagement requirement earlier.’

With certain exclusions specified in the statute, applicable individuals are:

e Those who are eligible for, or enrolled under, the State plan adult group described in
section 1902(a)(10)(A)(Q)(VIII) of the Act and §435.119;° or

e Those who are eligible to enroll or are enrolled under a waiver of the State plan
authorized under section 1115 of the Act that provides coverage that is equivalent to
minimum essential coverage (MEC) described in section S000A(f)(1)(A) of the Internal
Revenue Code (the Code)” and who have attained the age of 19 and are under 65 years of
age, are not pregnant, and not entitled to, or enrolled for, benefits under Medicare parts A
or B, and are not otherwise eligible to enroll under the State plan.

CMS notes that its [FC specifies the following:
e The steps that States must take when unable to verify whether an applicable individual
has met the community engagement requirement when—
o Applying for Medicaid,
o As part of a renewal of Medicaid eligibility, and
o Ifelected by the State, during a more frequent verification.

e Requirements on States to provide the individual with a notice of noncompliance and 30
calendar days to demonstrate a satisfactory showing, with the notice of noncompliance
informing the individual—

o How they may make a satisfactory showing to demonstrate—
= Compliance with the requirement; or
* The individual should not be subject to the requirement; and

4 For the remainder of this summary, the District of Columbia is treated as a State and is not separately mentioned,
consistent with section 1101(a)(1) of the Act for Medicaid broadly and section 1902(xx)(9)(C) of the Act for the
Medicaid community engagement requirements specifically.

5 Nebraska began implementing the community engagement requirement on May 1, 2026.

® In this summary, unless noted otherwise, all regulatory section references are to Title 42 of the Code of Federal
Regulations (CFR).

7 That is, specified “[g]overnment sponsored programs.”
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o How the individual can reapply for coverage if they are disenrolled.

e  When and how States must verify an applicable individual’s compliance with the
community engagement requirement® and whether an individual meets an exception or
exclusion from the requirement.

e OQOutreach and notice requirements for States.

¢ How individuals can meet the community engagement requirement.

How applicants and beneficiaries will be able to demonstrate compliance.

How States will verify compliance.

What steps States must take in the event of noncompliance.

When States will have flexibility in implementing the community engagement

requirement.

e Additional considerations and implications, such as presumptive eligibility and eligibility
under section 1115 demonstrations.

e New State data and reporting requirements for monitoring purposes.

e Considerations for States that elect to delegate certain functions to their managed care
plans

e Implications of the conflict-of-interest requirement for managed care plans and other
contractors.

e Situations and steps for a State to request a temporary good faith effort exemption® from
compliance with timely implementation of the community engagement requirement.

C. Severability

CMS asserts that the provisions established herein are separate and severable from one another.
If any is held to be invalid or unenforceable or stayed pending further agency action, it is CMS’
intention that such provision shall be severable from this rule and not affect the remainder
thereof.

II. Provisions of the Interim Final Rule with Comment Period

The IFC adds to regulations in Subpart F (“General Eligibility Requirements”) of part 435 to
implement section 71119 of the WFTC legislation regarding the community engagement
requirement.

Section 71119(b) of the WFTC legislation made a conforming amendment to section
1902(a)(10)(A)(1)(VIII) of the Act, to add that the adult group is also subject to the community
engagement requirement in 1902(xx). This conforming change is implemented by amending
§435.119 (which implements Medicaid adult group eligibility) to specify that the adult group is
subject to the community engagement requirement added by this IFC at §§435.550 through
435.563.

8 For example, the use of data sources to verify community engagement activity and when to request additional
information from the individual.
9 Per section 1902(xx)(11) of the Act.
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A. Decision to Revise Certain Eligibility and Enrollment Regulations to Implement
Community Engagement

Section 71119 of the WFTC legislation directed that any action by CMS taken to implement the
community engagement requirement not be subject to the provisions of 5 USC 553, pertaining to
notice of proposed rulemaking requirements under the Administrative Procedure Act.

Section 71102 of the WFTC legislation precludes, until after September 30, 2034, CMS from
implementing amendments made by provisions of the final rule titled “Medicaid Program;
Streamlining the Medicaid, Children’s Health Insurance Program, and Basic Health Program
Application, Eligibility Determination, Enrollment, and Renewal Processes” (89 FR 22780),
referred to as the 2024 Eligibility and Enrollment final rule. However, CMS says many of those
suspended regulations are “necessary to implement the community engagement requirement
successfully”—for example, regulations at §435.916 that establish requirements for States to
conduct periodic renewals of eligibility. Thus, there are currently no enforceable regulations in
effect governing renewals of eligibility that CMS could cite in implementing the new community
engagement requirement.

To implement community engagement while the section 71102 moratorium is in effect, CMS is
restoring regulations impacted by the section 71102 moratorium to those in effect prior to the
effective date of the 2024 Eligibility and Enrollment final rule. CMS then describes the
following regulations that the IFC restores to the CFR generally in effect as of June 2, 2024, until
October 1, 2034

o §§431.213(d) and 431.231(d) concerning whereabouts unknown based on returned mail.

e §435.907(c)(4) concerning modalities for States to accept non-MAGI (modified adjusted
gross income) application forms.

e §435911(c), which links to other restored provisions—

o §435.907(d) concerning the minimum time for applicants to respond to requests
for information, the provision of a reconsideration period at application, and
expansion of the prohibition on in-person interviews, removed because of the
section 71102 moratorium.

o §§435.912 concerning timeliness standards and 435.916 concerning
redeterminations of eligibility.

o §435.919 concerning acting on changes in circumstances and updating contact
information is removed.

o §435.1200(e)(1), removing the phrase “(regarding regularly-scheduled renewals of
eligibility) or §435.919 (regarding changes in circumstances)” as a conforming change
because of the removal of §435.919.

e Conforming changes in regulations of the Children’s Health Insurance Program
(CHIP)—

o §457.340(d)(1) to conform with revisions to §435.912.

o §457.344 to conform with revisions to §§435.912 and 435.916 and the removal of
§435.919.

o §457.960 to conform with the removal of §457.344.
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CMS emphasizes that these revisions were limited (1) to restore the previous version of the CFR
for requirements affected by the moratorium, when needed to implement community
engagement, and (2) when conforming changes are needed for consistency. No other regulations
impacted by the section 71102 moratorium are being amended. CMS says applicable rulemaking
procedures will be followed to ensure that policies governing Medicaid and CHIP eligibility and
enrollment are implemented and effective on October 1, 2034, replacing the policies scheduled
to sunset on that date.

B. Applicable Individuals

As added by the WFTC legislation, section 1902(xx) of the Act requires that “applicable
individuals” demonstrate, as a condition of their Medicaid eligibility, “community engagement”
(generally, that they work, are enrolled in an educational program, complete community service,
participate in a work program, or any combination thereof) for a minimum period preceding their
Medicaid application and during their Medicaid enrollment. Specifically, section
1902(xx)(9)(A)(i) defines an “applicable individual” as an individual who is not a “specified
excluded individual” described in section 1902(xx)(9)(A)(ii) of the Act (discussed in section
ILE) and who (1) “... is eligible to enroll (or is enrolled) under the State plan under” section
1902(a)(10)(A)(1)(VIII) of the Act; or (2) ... is otherwise eligible to enroll (or is enrolled) under
a waiver of such plan” and meets the criteria of 1902(xx)(9)(A)(i)(IT)(aa) and (bb).

The IFC establishes a new §435.551 to implement this statutory definition of applicable
individual.

For individuals applying for or enrolled in coverage under the State plan, only individuals
eligible for or enrolled in the adult group under section 1902(a)(10)(A)(1)(VIII) of the Act
(implemented at §435.119 of the regulations) could be applicable individuals. Thus, for example,
individuals enrolled under the State plan in the following groups are not applicable individuals:
the mandatory group for parents and other caretaker relatives (under section 1931 of the Act,
§435.110 of the regulations), and the optional group for individuals under age 65 with incomes
exceeding 133 percent FPL (under section 1902(a)(10)(A)(11)(XX) of the Act, §435.218 of the
regulations). This includes individuals eligible for or enrolled in mandatory and optional State
plan groups that are modified through a waiver authority under section 1115(a)(1) of the Act,
since their underlying eligibility authority is through the State plan.

Regardless of whether a State covers the adult group under the State plan, a person could still be
an applicable individual if that person is “otherwise” eligible for or enrolled in Medicaid under
certain section 1115 demonstrations. Such an applicable individual must be (1) eligible for, or
enrolled in, coverage that meets MEC requirements under demonstration expenditure authority
under section 1115(a)(2) of the Act (and not under the State plan), and (2) at least 19 years of age
and under 65 years of age, not pregnant, not entitled to or enrolled for benefits under Medicare
parts A or B, and not otherwise eligible to enroll under the State plan.

If a State does not cover the adult group under the State plan and does not otherwise provide
coverage to a population described in section 1902(xx)(9)(A)(1)(II) of the Act under section
1115(a)(2) expenditure authority, the State will not have any applicable individuals who will be
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subject to the community engagement requirement. On the other hand, States that cover the State
plan adult group might also have a section 1115 demonstration population that meets the criteria
described above and therefore also have applicable individuals under the demonstration. !

CMS is engaged in a systematic review of approved section 1115 demonstrations to determine
which cover individuals who could be subject to the community engagement requirement. Thus
far, many section 1115(a)(2) expenditure authority demonstration populations do not meet the
definition of an applicable individual—for example, demonstrations with coverage only of
limited Medicaid benefits, such as only family planning benefits, which is not MEC. In other
instances, a demonstration could cover a population under section 1115(a)(2) expenditure
authority that is not eligible under the State plan and generally meets the criteria in section
1902(xx)(9)(A)(1)(IT) of the Act, but the demonstration also includes an eligibility criterion under
which anyone eligible for the demonstration coverage would always be a specified excluded
individual (see section IL.E). For example, some such demonstrations create an eligibility
pathway for coverage that is equivalent to MEC for a population of individuals between age 19
and 64, who are not pregnant, not entitled to or enrolled for Medicare, and who are not otherwise
eligible to enroll in Medicaid under the State plan, but who meet an institutional level of care to
receive home and community-based services (HCBS) through the expenditure authority. Such
individuals would be a specified excluded individual because they would be medically frail or
otherwise have special medical needs (under the definition established at §435.554(c)(5)) and
thus would not be subject to the community engagement requirement.

Several demonstrations provide Medicaid eligibility under section 1115(a)(2) expenditure
authority to populations generally meeting the definition of an applicable individual but where
not all individuals would always meet the criteria of a specified excluded individual or a
mandatory exception for certain populations. These demonstration populations could be subject
to the community engagement requirement. As part of its section 1115 demonstration review and
approval process, CMS will evaluate proposals that seek to provide Medicaid eligibility under
section 1115(a)(2) expenditure authority to a population not eligible under the State plan to
determine if the community engagement requirement might apply to the demonstration
population.

C. Demonstrating Community Engagement

Section 1902(xx)(2) of the Act specifies the ways by which an applicable individual may
demonstrate community engagement, with the Secretary authorized to establish criteria for
determining whether an applicable individual has demonstrated community engagement. New
§435.552 implements section 1902(xx)(2) of the Act, which states that an applicable individual
demonstrates community engagement for a month if, for such month, the individual:

e  Works not less than 80 hours;

10 CMS notes that it does not consider section 1915(b) waivers or section 1915(c) waivers to be “a waiver of such
plan” and elaborates as to why. Nor does it include demonstrations that provide only section 1115(a)(1) waiver
authority or that include section 1115(a)(2) expenditure authority only for specific services (versus eligibility) for
groups covered under the State plan, because these individuals are eligible to enroll (or are enrolled) in Medicaid
through the State plan, not through demonstration expenditure authority; individuals who are eligible to enroll (or
are enrolled) in Medicaid under the State plan would be applicable individuals only if they are eligible under the
adult group.
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Completes not less than 80 hours of community service;

Participates in a work program for not less than 80 hours;

Is enrolled in an educational program at least half-time;

Engages in any combination of the aforementioned activities for a total of not less than

80 hours;

e Has a monthly income that is not less than the applicable minimum wage requirement
under section 6 of the Fair Labor Standards Act of 1938 (Federal minimum wage)
multiplied by 80 hours; or

e s a seasonal worker (as described in section 45R(d)(5)(B) of the Code of 1986) and has

an average monthly income over the preceding 6 months that is not less than the

applicable Federal minimum wage multiplied by 80 hours.

In this section, each of the options is described in further detail, with an attempt to align
definitions of the activities and income requirements with existing statutory or regulatory
requirements in Medicaid and other benefit programs such as SNAP and TANF. CMS notes that
States are not permitted to make only a subset of these options available, such as by allowing
individuals to demonstrate community engagement through participation in a work program but
not by completing community service. Applicable individuals must be allowed to demonstrate
community engagement by meeting any one or more of the conditions described at new
§435.552.

1. Work

Under section 1902(xx)(2)(A), an applicable individual demonstrates community engagement if
the individual works not less than 80 hours in such month. At new §435.552(b), work is defined
as follows:

e Work in exchange for money,

e Work in exchange for goods or services (“in-kind” work), and

e Unpaid work other than community service (as defined and discussed below).

Work in exchange for money can include many occupations. An individual does not need to be
an employee to meet this definition. Many individuals work for themselves by being self-
employed due to starting a business, owning a business, or as an independent contractor, and
these activities meet the definition of work at §435.552(b).

In-kind and unpaid work also represent ways in which an individual can engage in meaningful
activity in the community. With a broad definition of work, CMS seeks to enable individuals
participating in such arrangements to demonstrate community engagement, with jobs ranging
from domestic service to specialized facility management, where individuals may choose to
accept in-kind compensation in the form of non-monetary benefits like housing, meals, or
utilities. For example, an individual who performs duties as a property manager may receive
compensation in the form of free or reduced rent. Under CMS’ definition of work at
§435.552(b), the hours the individual spends performing these duties would count toward
meeting the 80-hour requirement.
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CMS’ definition of work also accommodates situations where individuals engage in unpaid
work, including internships. In contrast to community service, unpaid work can benefit an
individual or private entity and does not need to benefit the community.

The unpaid work of a family caregiver (as defined at new §435.554(a)) can also qualify as
unpaid work under the definition at §435.552(b), recognizing that not all people who meet the
definition of a family caregiver will qualify as a specified excluded individual. Caregiving hours
that are below the 80-hour caregiving threshold in §435.554(c)(3)(i)(C) and are provided by a
family caregiver to a dependent child 13 years of age and under or a disabled individual, with
whom he or she does not reside and is not related to, would count toward demonstrating
community engagement. 1

Including in-kind and unpaid work in the definition of work generally aligns with the Food and
Nutrition Service’s (FNS) regulatory definition of working for SNAP at 7 CFR 273.24, which
implements the work requirement in title VIII of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (Pub. L. 104-193) enacted on August 22, 1996
(PRWORA). Similar to section 1902(xx)(2)(A) of the Act, PRWORA also does not define work.
FNS developed the definition to include in-kind and unpaid work, and CMS is adopting a similar
definition for purposes of Medicaid community engagement.

2. Community Service

Under section 1902(xx)(2)(B), an applicable individual demonstrates community engagement if
they complete not less than 80 hours of community service in that month. Although SNAP does
not specifically include the term “community service” in its work requirements, TANF defines
community service programs at 45 CFR 261.2(h) as “structured programs and embedded
activities in which individuals perform work for the direct benefit of the community under the
auspices of public or nonprofit organizations.” CMS similarly defines community service at new
§435.552(b) to mean “unpaid work, completed voluntarily or because of a mandate by court
order, with a structured program that is completed for the direct benefit of the community under
the auspices of public or nonprofit organizations (including embedded activities of the program
that allow an individual to develop skills necessary to complete community service).”!?

The TANF definition of community service is more extensive in that it lists examples of fields
(such as health, social service, and environmental protection) in which community service
activities can be completed and includes a supervision requirement. CMS opted not to mirror that
approach so as not to inadvertently limit States or individuals from seeking community service in
emerging fields. In addition, although its definition does not expressly require that qualifying
community service activities be supervised, CMS’ requirement that community service be
completed with a structured program under the auspices of public or nonprofit organizations
ensures that the community service activities are monitored and operated with sufficient
oversight. Thus, an individual cannot complete a community service activity independently of an

I Additional details regarding the family caregiver definition and the criteria to qualify as a specified excluded
individual appear in sections II.LE.3.d and h.

12 While community service under this definition is a type of unpaid work, it counts separately as a qualifying
activity and thus is not counted as work.
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organization that fits the description in the definition. In addition, to meet the requirement that
community service must be completed with a structured program, the public or nonprofit
organization must also have a process in place to track the community service completed by
individuals, including the type of community service activity, dates and hours the community
service is completed, and a point of contact who can confirm the hours completed.

Because CMS recognizes that community service needs and opportunities vary by State and
locality, States are responsible for determining which activities qualify as community service
under the definition at §435.552(b). States will need to assess whether the activity is with a
structured program, directly benefits the community by addressing a community/civic or public
need, and does not serve a partisan purpose.

Community service activities would not include activities that directly benefit only specific
individuals (as opposed to being part of an effort that directly benefits the broader community) or
activities that are purely recreational in nature. Examples of activities that do not fall within the
definition would include:

e Helping to complete a task for a specific individual that is not performed as part of a
wider effort benefiting the broader community (for example, helping a friend move or
helping an individual with yard work, versus providing assistance with moving or yard
work for an organization that provides that assistance broadly to various members in the
community),

e Attending a child’s parent teacher conference or school events, or

e Joining a community recreational club (for example, dance or sports club).

Regarding “a structured program under the auspices of public or nonprofit organizations,” a State
must not restrict community service to activities with an organization described in section
501(c)(3) of the Code as tax exempt. CMS says there are various community organizations that
operate structured programs that provide services to benefit the community but which may not be
a 501(c)(3) organization, such as local government agencies, religious nonprofits (such as non-
denominational ministries), and smaller social service providers.

3. Work Program

Under section 1902(xx)(2)(C), an applicable individual demonstrates community engagement if
they participate in a work program for not less than 80 hours in such month. Section
1902(xx)(9)(D) defines work program to have the meaning given in section 6(0)(1) of the Food
and Nutrition Act of 2008, which includes each of the following:

(1) A program under title I of the Workforce Innovation and Opportunity Act (WIOA).

(2) A program under section 236 of the Trade Act of 1974.

(3) A program of employment and training operated or supervised by a State or political
subdivision of a State that meets standards approved by the Governor of the State,
including an employment and training program under subsection (d)(4) of section 6 of the
Food and Nutrition Act of 2008, other than a supervised job search program or job search
training program.

Prepared by Health Policy Alternatives, Inc. 11
© All Rights Reserved



(4) A program of employment and training for veterans operated by the U.S. Department of
Labor or the U.S. Department of Veterans Affairs (VA) and approved by the Secretary of
the U.S. Department of Agriculture (USDA).

(5) A workforce partnership under subsection (d)(4)(N) of section 6 of the Food and
Nutrition Act of 2008.

Programs outside of this list, such as those operated by health providers that do not qualify under
the part of the definition related to programs operated or supervised by a State, are not included
in this definition. While some States partner with managed care plans to provide a range of
supported employment services to individuals receiving HCBS, those employment services are
different from work programs as defined at §435.552(b) and do not independently satisfy the
work program community engagement requirement. '3

The third item at section 6(0)(1) of the Food and Nutrition Act of 2008 describes what is called a
SNAP Employment and Training (E&T) program. Although the definition specifies a program
“other than a supervised job search program or job search training program,” limited supervised
job search and job search training activities are allowable SNAP E&T program components. To
align with SNAP regulations (7 CFR 273.24(a)(3)(iii)), CMS will permit a program of
employment and training that meets the definition of work program under §435.552(b) to include
supervised job search or job search training as a subsidiary activity, as long as the job search
activity is less than half of the required hours. While the agency recognizes there are
employment and training programs that may include some job search activity, such as résumeé
writing or mock interviews, it wants to make sure that the supervised job search or job search
activity is not the primary component of the employment and training program; CMS believes
the focus should be on obtaining skills to enable long-term self-sufficiency.

CMS has received questions regarding whether job search activities that are conducted to receive
unemployment insurance will count toward meeting the community engagement requirement. If
the unemployment insurance job search activities are conducted in a manner that is consistent
with the requirements of the work program, then they will count towards meeting the community
engagement requirement. CMS encourages States to work with their State workforce agencies to
establish data sharing and align job search activities and requirements.

Since the work program requirements adopted here align with those in SNAP, the same
operational requirements for States’ SNAP E&T programs would apply for purposes of the
Medicaid community engagement requirement, such as SNAP State agencies being responsible
for referring eligible SNAP participants to SNAP E&T services and submitting an annual SNAP
E&T plan to FNS. CMS is not requiring States to establish new work programs but is also not
prohibiting States from doing so. States must, however, provide information about work
programs that meets the outreach requirements in section 1902(xx)(8)(A)(1), as discussed in
section IL.L.

13 However, CMS points to section I.M regarding how plans can provide “valuable services to help their enrollees
meet community engagement obligations, such as referring managed care enrollees to qualified work programs.”
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4. Educational Program

Under section 1902(xx)(2)(D), an applicable individual demonstrates community engagement if
they are enrolled in an educational program at least half-time. What it means to be enrolled “at
least half-time,” is described below in more detail. Section 1902(xx)(9)(B) defines educational
program to include (1) an institution of higher education as defined in section 101 of the Higher
Education Act of 1965 and (2) a program of career and technical education as defined in section
3 of the Carl D. Perkins Career and Technical Education Act of 2006. CMS incorporates these
definitions into the regulation at §435.552(b).

Because the definition of “educational program” at section 1902(xx)(9)(B) of the Act is not
exclusive, CMS believes additional educational activities should count toward demonstrating
community engagement, such as high school and high school equivalency programs. In TANF,
satisfactory attendance at secondary school or in a course of study leading to a certificate of
general equivalence is included in the definition of work activities at 45 CFR 261.2(1). Thus, in
defining an educational program, CMS also adopts at §435.552(b) two additional types of
educational activity: (1) a high school as defined in title VIII of the Elementary and Secondary
Education Act (20 U.S.C. 7801et seq.), and (2) a State-approved program of study leading to a
certificate of high school equivalence for an applicable individual who has not received a high
school diploma.'*

5. Enrollment in an Educational Program at Least Half-Time

Under section 1902(xx)(2)(D), an applicable individual demonstrates community engagement if
they are enrolled in an educational program at least half-time. The determination of “at least half-
time” 1s specified at new §435.552(c).

The U.S. Department of Education’s (ED’s) definition of half-time status defers to the
institution.!> SNAP regulations also permit the institution of higher education to determine
enrollment status.'® To be consistent, §435.552(c) provides that the State shall use the enrollment
status determined by the school or institution (that is, full-time, half-time, less than half-time).
This standard applies to all educational programs under new §435.552(b). This information is
reported by institutions to the National Student Clearinghouse, which is a data source that States
can use to verify student enrollment.

Specifically, CMS is adopting enrollment status requirements similar to those in SNAP
regulations at 7 CFR 273.5(c), which address when student enrollment starts and ends and
provide standards to follow during school recess (for example, winter and summer recess). For
example, if a student is enrolled in an institution of higher education full-time and the institution
has a 1-month winter break, it is not reasonable to condition Medicaid eligibility on the

14 CMS included a “State-approved” program in its definition because, although there are various ways to prepare
for the high school equivalency test, independent study and self-paced online preparation outside of a State-
approved program do not provide sufficient structure to qualify as an activity for the purposes of community
engagement.

15 See definition of “half-time student” in 34 CFR 668.2(b).

16 See 7 CFR 273.5(b)(10) specifying the enrollment status of a single parent “as determined by the institution.”
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individual applying, interviewing, starting a job, and working for not less than 80 hours in that 1-
month period before going back to school. Thus, at new §435.552(c)(1), the enrollment status of
an applicable individual begins on the first day of the school term, and at new §435.552(c)(2),
the enrollment will continue through normal periods of attendance, vacation and recess. The
determination of enrollment status during vacation and recess shall be based on the student’s
status just prior to the school break. Per §435.552(c)(3), the enrollment status ends at the end of
the month that the student is expelled, withdraws, completes the school term and is not registered
for the next school term (excluding optional terms such as winter or summer sessions), or
graduates (unless the student is enrolled in another educational program).

For example, a full-time high school student graduates from high school on May 15 and has
enrolled full-time in a community college, and the community college term starts on August 21.
The individual applies for Medicaid on July 1 in a State that has a 1-month review period (as
described in section I1.H.2) for community engagement at application. The State determines that
the individual is otherwise eligible in the adult group and is an applicable individual subject to
the community engagement requirement. Because the individual is enrolled in community
college with a start date of August 21, the individual has applied for Medicaid during a school
recess period (school break). The enrollment status will be based on the individual’s enrollment
status prior to the school break, at which time the individual was enrolled full-time and thus
would meet the community engagement requirement.

6. Enrollment in an Educational Program Less Than Half-Time

Under section 1902(xx)(2)(D), an applicable individual demonstrates community engagement if
the individual is enrolled in an educational program at least half-time, as described above.
However, consistent with section 1902(xx)(2)(E), education hours accrued by an individual
enrolled in an educational program /ess than half-time may be combined with hours performed
for other community engagement activities to count toward demonstrating community
engagement.

Under new §435.552(d), when a school determines that an applicable individual is enrolled less
than half-time in an educational program that uses credit hours, then 1 credit hour counts as 3
education hours per week during the individual’s enrollment.!” The time spent in the educational
program for a 1 credit hour course during a 1-month period would be 3 hours a week multiplied
by 4.33 weeks (in a month) for a total of 12.99 hours in a month. CMS says this credit hour
standard allows for consistency across schools and programs and provides a straightforward way
to account for instructional time and student work consistent with ED standards.

CMS provides an example. If an individual’s institution determines that 6 credits/semester hours
1s insufficient for half-time enrollment, a State would use CMS’ standard to convert those 6
credits/semester hours to monthly hours of educational activity, resulting in the following:

17 This standard is based on the Carnegie Unit, which defines 1 unit of credit as equal to 3 hours of student work per
week (1 hour of lecture plus 2 hours of homework). The Carnegie Unit is used in the credit hour definition at 34
CFR 600.2, which says that a credit hour must reasonably approximate not less than 1 hour of classroom or direct
faculty instruction and a minimum of 2 hours of out-of-class student work each week, or at least an equivalent
amount of work for other academic activities as established by the institution.
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1 credit hour 12.99 hours
2 credit hours 25.98 hours
3 credit hours 38.97 hours
4 credit hours 51.96 hours
e 5 credit hours 64.95 hours
e ¢ credit hours 77.94 hours

Thus, 6 credit hours converts to 77.94 hours of monthly activity for community engagement (6
credit hours x 3 x 4.33 = 77.94), which is close to, but slightly less than, the 80 hours of activity
needed to demonstrate community engagement for a month. According to CMS, this would be an
appropriate outcome for a student with a less than half-time course load.

For educational programs that do not use credit hours, if an individual is enrolled less than half-
time, then the hours spent attending class and participating in educational activities will count
toward meeting the requirement based on those actual hours. SNAP and TANF use similar
standards under their respective work requirements. For example, for vocational educational
training, the TANF Work Verification Plan Guide specifies that “[a]ctual hours spent in class as
well as time spent performing clinical requirements, lab work or other ancillary activities
required for approved vocational educational training programs are considered to be a part of the
primary activity for which it is required and is countable.”

7. Combination of Activities

Under section 1902(xx)(2)(E), an applicable individual demonstrates community engagement if
they engage in any combination of work, community service, participation in a work program,
and enrollment in an educational program less than half-time. The combined hours for the
activities must be a total of not less than 80 hours for such month.

New §435.552(e)(1) specifies that a State would only need to combine an individual’s
educational program hours with hours spent performing other activities if the individual is
enrolled in the educational program less than half-time. If the applicable individual was enrolled
in an educational program at least half-time, then that individual would already have
demonstrated community engagement as specified at §435.552(a)(4).

New §435.552(e)(2) specifies that the hours for work, community service, and participating in a
work program must be determined separately and based on the time spent performing those
activities in such month. Per new §435.552(e)(3), States must calculate the hours for less than
half-time enrollment in an educational program as described in §435.552(d).

New §435.552(e)(4) specifies that once the State determines an individual’s hours for work,
completing community service, participating in a work program, and less than half-time
enrollment in an educational program in such month, the State must add these hours together to
obtain the total hours for all activities. The combined time for all activities must be a total of not
less than 80 hours for an applicable individual to meet the community engagement requirement.
However, the State might not need to determine an applicable individual’s total number of hours
for all types of community engagement activity if the applicable individual demonstrates they
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met the 80-hour requirement through any combination of activities. For example, if an applicable
individual who works part time and attends community college part time has those hours total
more than 80 hours, the State could conclude that the individual has met their community
engagement requirement for the month without needing to consider the individual’s community
service activity.

&. Monthly Income and Average Monthly Income for Seasonal Workers

a. Minimum Wage Income Standard

Under section 1902(xx)(2)(F), an applicable individual demonstrates community engagement for
a month if “the individual has a monthly income that is not less than the applicable minimum
wage requirement under section 6 of the Fair Labor Standards Act of 1938 (FLSA), multiplied
by 80 hours.” This provision is implemented at new §435.552(f)(1).

The Federal minimum wage is currently $7.25 per hour, which multiplied by 80 equals $580. In
case of future amendments to section 6 of the FLSA, CMS says the “applicable” minimum wage
is the Federal minimum wage in effect at the time a State applies the monthly income threshold
to assess compliance with the community engagement requirement. No other minimum wage
amounts in the FLSA!'® or as established by States may be used in calculating this threshold.

b. Seasonal Workers and Minimum Wage Income Standard

Under section 1902(xx)(2)(G), an applicable individual demonstrates compliance with
community engagement for a month if they are a seasonal worker as described in section
45R(d)(5)(B) of the Code and have an average monthly income over the preceding 6 months that
is not less than the applicable Federal minimum wage requirement under section 6 of the FLSA
multiplied by 80 hours. Section 45R(d)(5)(B) of the Code defines a seasonal worker as a worker
who performs labor or services on a seasonal basis as defined by the Secretary of Labor,
including workers whose “employment pertains to or is of the kind exclusively performed at
certain seasons or periods of the year and which, from its nature, may not be continuous or
carried on throughout the year” (29 CFR 500.20(s)(1)) and retail workers employed exclusively
during holiday seasons. These provisions are implemented at new §435.552(g)(1) and (2). Again,
States must use the Federal minimum wage in making this calculation.

c. Calculation of Monthly Income

While the Medicaid statute refers to an individual’s “monthly income” and “average monthly
income,” it does not further define how States should calculate monthly income for these
purposes. For the calculation of an applicable individual’s monthly income under new
§435.552(f) and average monthly income under new §435.552(g), CMS defines “monthly
income” to be the same as the individual’s household income used for financial eligibility for

18 For example, under section 3(m) of the FLSA, employers may pay certain “tipped employee[s]” a lower wage,
provided the wage plus earned tips is at least equal to the minimum wage under section 6 of such Act. CMS says this
provision is outside of section 6 of the FLSA and thus may not be used by States to identify the income threshold for
demonstrating community engagement based on monthly income.
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Medicaid. For the adult group (§435.119), the income standard is based on MAGI, using the
MAGI-based methodologies at §435.603. This is also true of most section 1115 demonstrations
that include applicable individuals. CMS describes how it considered alternative methods but
decided against them for statutory and operational reasons.

Thus, under §435.552, CMS specifies that States must use the individual’s MAGI-based income
as defined at §435.603 in assessing an individual’s monthly income for the purpose of
determining if an individual demonstrates community engagement under §435.552(f) or (g).

The use of MAGI-based methodologies is required for all applicable individuals, including those
under a section 1115 demonstration. CMS believes that establishing a uniform methodology is
necessary for the consistent and fair treatment of all applicable individuals across States,
regardless of whether they are eligible for or enrolled in the State plan or a section 1115
demonstration.

Although subparagraphs (F) and (G) of section 1902(xx)(2) of the Act refer to the income of “the
individual,” all Medicaid applicants and beneficiaries have their eligibility determined on an
individual basis and, under §435.603(d), States must determine individuals’ Medicaid financial
eligibility using household income, which includes the income of every individual included in
the individual’s household.

Under §435.603(h), Medicaid financial eligibility is generally based on the current month at the
point when eligibility for Medicaid is being determined, with certain options available to States
(including the use of a reasonably predictable changes methodology under §435.603(h)(3), as
discussed below). For the purposes of demonstrating community engagement under §435.552(f)
and (g), CMS decided to apply the requirement to use “current monthly household income and
family size” in §435.603(h) to the month that the State is evaluating for the purpose of
community engagement, That is, States generally must evaluate the monthly income for the
month(s) of the review period, as defined in section II.H, to determine whether an applicable
individual is demonstrating community engagement in that month. CMS believes this is the most
appropriate and logical application of the income counting methodology for States to use and
implements this requirement at §435.552(f)(2) and (g)(2).

In addition, CMS intends for States to use data sources and programming logic readily available
to them rather than create new methodologies and systems specific to community engagement.
Thus, CMS believes it will be more efficient for States to implement calculations based on
existing methodologies, rather than applying one income methodology for determining financial
eligibility and a different methodology to determine monthly or average monthly income as a
condition of eligibility under community engagement.

d. Reasonably Predictable Changes

CMS has received questions regarding States’ options when averaging seasonal workers’
monthly income under section 1902(xx)(2)(G). States have an existing option to use a
“reasonably predictable changes” methodology when using MAGI-based methodologies to
determine household income, which is the income used for demonstrating compliance under
§435.552(%) and (g). Specifically, §435.603(h)(3) permits States to adopt (through a State plan
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election) a reasonable method to account for reasonably predictable increases or decreases (or
both) in future income to determine monthly income. This option can help make income
determinations for applicants and beneficiaries more accurate over a period and is particularly
useful for averaging seasonal worker income over a period of up to 12 months.

One of the two examples provided is an individual in a State with a 12-month “reasonably
predictable changes in income” methodology. The individual expects to have steady monthly
income of $500 and expects (based on the previous year) to have $400 per month in additional
countable income in the months of October through December, for a total of $1,200 of additional
countable income. If the State determines monthly income for August for the purpose of the
community engagement requirement, it can prorate the total seasonal income to equal $100
($1,200 / 12 = $100) in additional monthly income for August (and in each of the 12 months).
Thus, the monthly income is determined to be $600 ($500 steady income plus $100 prorated
seasonal income). Because the State uses a 12-month methodology, this calculation would be the
same in any month of the year. Thus, while the prorated amount is based on expected future
income, the methodology is used to determine the monthly income for each month in that 12-
month period, including the month(s) of the review period. CMS says that a “reasonably
predictable changes” methodology, in States that elect it, is an integral part of MAGI-based
methodologies, and therefore States must use that methodology to determine monthly income
when an individual has fluctuating income that is subject to the State’s methodology and can use
it for the purpose of the community engagement requirement.

Most States currently elect the option to use a reasonable method to account for reasonably
predictable changes, and among those States, most elect both reasonably predictable increases
and decreases in future income. Some States only account for reasonably predictable future
decreases. CMS describes why this could be problematic for some seasonal workers not reaching
the $580 per month threshold, as well as other implications under a MAGI-based “reasonably
predictable changes” methodology—and for States not using such an approach.

e. Monthly Income as a Proxy for Hours Worked

CMS has also received several questions regarding situations where an individual’s monthly
income falls short of the amount required to meet the community engagement requirement under
the monthly or average monthly income criteria. For example, if the State verifies $380 in
monthly income for the individual (which is short of the $580/month requirements at §435.552(f)
and (g)), could the State use that income toward meeting an individual’s community engagement
requirement? In response, CMS says that section 1902(xx)(2) of the Act does not address this
scenario but does provide the Secretary with the authority to establish criteria for determining
whether an applicable individual meets the conditions for demonstrating community
engagement.

Thus, at new §435.552(e)(2)(i) and (i1), CMS permits income to be used as a proxy for
calculating work hours, because many income verification data sources (such as quarterly wage
data) include individual earned income, which could be used to derive the number of hours
worked. If the individual’s verified income is below the Federal minimum wage multiplied by 80
hours and if the State does not have information regarding the number of hours worked, then

Prepared by Health Policy Alternatives, Inc. 18
© All Rights Reserved



CMS says it would be reasonable for States to have the option to use income to calculate a
number of hours worked by dividing the income for the month by the applicable Federal
minimum wage. Thus, if the State verifies $380 in monthly income, then using the current
Federal minimum wage of $7.25, the individual can be credited with having worked 52 hours for
the month ($380 divided by $7.25). The individual would then need to participate in an
additional 28 hours (80-52 = 28) of community engagement activities to meet the requirement
for the month.

CMS reiterates that this option must only be used when the monthly income is less than the
applicable Federal minimum wage multiplied by 80 hours and the State does not have
information regarding the number of hours worked. In these circumstances, the State must use a
reasonable method to allocate hours between members of the household. The agency contends
that providing States flexibility to convert monthly income to hours worked for purposes of
calculating an applicable individual’s work hours is reasonable because the concept underlying
the monthly income and average monthly income criteria at subparagraphs (F) and (G) of section
1902(xx)(2) of the Act is that monthly income can be a proxy for hours worked.

CMS does not see a basis for prohibiting States from using a similar methodology to determine
hours worked if an individual has monthly income below the amount that equates to 80 hours at
minimum wage, the State has no documentation regarding number of hours worked, and the
State uses a reasonable methodology to allocate hours (if necessary). The agency notes that some
States already use monthly income to determine self-employment work hours when verifying
compliance with SNAP work requirements.

D. Mandatory Exceptions for Certain Individuals

Section 1902(xx)(3)(A) of the Act establishes mandatory exceptions from demonstrating
community engagement for certain applicable individuals. States must deem an applicable
individual compliant for a month if the individual meets the mandatory exception criteria,
described in this section and implemented at new §435.553.

New §435.553(a) implements section 1902(xx)(3)(A)(1) of the Act, which establishes mandatory
exceptions for applicable individuals if, for part or all of a month, the individual was:

(1) A child. Under the age of 19;

(2) A Medicare enrollee. Entitled to, or enrolled for benefits under Medicare part A, or
enrolled for benefits under Medicare part B;

(3) Eligible for Medicaid under a mandatory pathway predating the adult group. Described in
any of the mandatory eligibility groups in section 1902(a)(10)(A)(1)(I) through (VII) of
the Act; or

(4) A specified excluded individual as defined in section 1902(xx)(9)(A)(i1) of the Act (see
section ILE for an explanation of specified excluded individuals and section IL.F for a
discussion of the similarities and differences between mandatory exceptions and specified
excluded individuals).

CMS interprets the statutory references to “a month” and “such month” to refer to any month in
the State’s review period. This could be a month during the State’s review period when
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determining eligibility at application, a month during an individual’s eligibility period at
renewal, and, at State option, a month during the relevant alternative review period during which
the State elects to conduct more frequent verifications of community engagement compliance.
The review period and associated months are described in greater detail in section I.H.

Compliance with community engagement is assessed for a time period before an individual’s
application or renewal date. Thus, CMS says the mandatory exceptions provide protections, for
example, for beneficiaries who were previously excluded from the requirement to demonstrate
community engagement but whose exclusion ends, or who were enrolled in another eligibility
group and, following a redetermination, transition to an eligibility group consisting of applicable
individuals. The agency says these exceptions can allow such beneficiaries time to understand
their rights and responsibilities and demonstrate compliance with community engagement, as it
was not a condition of their Medicaid eligibility previously.

The agency provides an example of a beneficiary enrolled in the adult group who has been
excluded from the community engagement requirement because they were a “specified excluded
individual” by having a dependent child who is age 13. In this scenario, the child turns 14 during
the individual’s eligibility period. During the beneficiary’s renewal, the State determines the
individual is now an applicable individual subject to the community engagement requirement,
requiring beneficiaries to demonstrate one month of community engagement activity at renewal.
However, because the beneficiary was a specified excluded individual as a result of having a
dependent child under the age of 14 for part or all of at least one month during the review period,
which aligns with the eligibility period in this scenario, they meet the mandatory exception
criteria for at least one month during the review period and thus are deemed compliant with
community engagement during the review period at renewal. Their eligibility would be renewed
with proper notice of the determination (§435.917(b)(1)) and accompanied by the outreach
notice content (new §435.561(c)) that includes information on how to comply with the
requirement to demonstrate community engagement and the consequences of noncompliance.
Going forward, the individual would be subject to the community engagement requirement.

3-month lookback for incarcerated individuals. New §435.553(b) implements section
1902(xx)(3)(A)(11) of the Act, which establishes an exception for incarcerated individuals. Under
the exception, an applicable individual is deemed compliant with community engagement for a
month if “at any point during the 3-month period ending on the first day of such month, the
individual was an inmate of a public institution.” Unlike the other mandatory exceptions, which
assess the exception for that particular month, the exception for individuals who were previously
inmates of a public institution applies to a 3-month period prior to the month that the State
reviews for compliance with community engagement. In addition to this mandatory exception,
inmates of a public institution are also defined as “specified excluded individuals” at section
1902(xx)(9)(A)(11)(VIII), discussed in section I1.E.8 below.

CMS provides an example of an individual who was an inmate of a public institution and was
released on March 15. The individual applies for Medicaid on June 1 in a State that has a 1-
month review period for community engagement at application. The State determines the
individual is eligible in the adult group and is an applicable individual, so must assess whether
the individual met or is deemed to have met the community engagement requirement in May (the
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month prior to the month of application). To apply the exception for incarcerated individuals, the
State would assess whether the individual was an inmate at any point in the 3-month period prior
to May 1—that is, in February, March, or April. Because the individual was an inmate in March,
the State would deem the individual to have met the community engagement requirement.

E. Specified Excluded Individuals

Section 1902(xx)(9)(A)(ii) lists nine categories of individuals (discussed in detail below)
meeting the definition of a “specified excluded individual” who are excluded from the definition
of applicable individual. For these nine categories of specified excluded individuals, community
engagement is not a condition of eligibility.

New §435.554 implements the statutory definition of specified excluded individuals. In defining
excluded individuals, CMS intends to apply existing Medicaid definitions where possible.

If a State determines someone to be a specified excluded individual at application, renewal, or, if
elected by the State, at the time of a more frequent verification of community engagement
compliance, the State must not attempt to determine whether that person met the community
engagement requirement during the applicable community engagement review period.

1. Former Foster Care Children

The statute provides that an individual “who is described in” section 1902(a)(10)(A)(1)(IX) of the
Act, which refers to the eligibility group serving former foster care children (FFCC group), is a
specified excluded individual. The FFCC group generally consists of individuals who:

e Were enrolled in Medicaid while in foster care,

o Exited foster care (or “aged out”) without an adoption or other permanency, and

e Are under age 26.

The statutory evolution of the FFCC group—yparticularly as amended by section 1002(a) the
Substance Use Disorder Prevention that Promotes Opioid Recovery and Treatment for Patients
and Communities Act (SUPPORT Act; Pub. L. 115-271)—could lead to complicated approaches
in implementing this FFCC criterion for specified excluded individuals, which CMS describes at
length.

In short, CMS avoids those complications by interpreting the statutory criterion to apply to
persons meeting the current SUPPORT Act definition of the FFCC group, even in circumstances
where they would not qualify for eligibility under section 1902(a)(10)(A)(1)(IX) due to when
they turned 18. This policy means that all affected States must use a single set of eligibility
criteria, under the SUPPORT Act changes to the FFCC group, for this category of specified
excluded individual, regardless of whether the individual turned age 18 on or after January 1,
2023.
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2. American Indians

Section 1902(xx)(9)(A)(11)(II) of the Act defines as specified excluded individuals an individual
who—
“(aa) is an Indian or Urban Indian (as such terms are defined in paragraphs (13) and
(28) of section 4 of the Indian Health Care Improvement Act;
(bb) is a California Indian described in section 809(a) of such Act; or
(cc) has otherwise been determined eligible as an Indian for the Indian Health Service
under regulations issued by the Secretary.”

CMS has previously issued regulations that define “Indian” to implement various protections for
individual Indians, Indian tribes, and tribal organizations as it relates to Medicaid premiums and
cost sharing. The existing definition at §447.51 incorporates each of the groups listed in
1902(xx)(9)(A)(ii)(IT)(aa) through (cc) of the Act. Thus, the new §435.554(c)(2) adopts the
existing definition of “Indian” at §447.51 for the community engagement exclusion.

Notably, unlike other exclusions that may change from month to month or be time-limited, States
will not be required to (and may not) reverify someone’s status as an American Indian for
exclusion from the community engagement requirement.

3. Parent, Guardian, Caretaker Relative, or Family Caregiver of a Dependent Child 13 Years of
Age and Under or a Disabled Individual

Section 1902(xx)(9)(A)(11)(III) establishes an exclusion for parents, guardians, caretaker
relatives, and family caregivers (as defined in section 2 of the Recognize, Assist, Include,
Support, and Engage Family Caregivers Act of 2017 (RAISE Family Caregivers Act; Pub. L.
115-119) of a dependent child 13 years of age and under or a disabled individual.

The terms “caretaker relative” and “dependent child” are existing Medicaid terms defined in
regulation. The terms parent, guardian, family caregiver, and disabled individual are either new
to Medicaid or are not defined in regulation. Each category of excluded individuals established
by section 1902(xx)(9)(A)(11)(III) is defined in relation to a dependent child aged 13 and under or
a disabled individual. The terms caretaker relative, dependent child, disabled individual, family
caregiver, guardian, and parent are defined at §435.554(a). For example, a dependent child is
defined at §435.554(a) as ““a child 13 years of age or under who relies on another individual for
care”’; henceforth, reference to a dependent child reflect this definition.

a. Definition of Caretaker Relative

CMS describes its current defining a caretaker relative at §435.4 and the statutory history behind
it. Section §435.4 defines a caretaker relative as a parent or other relative (related by blood,
adoption, or marriage) living with a dependent child, who assumes primary responsibility for the
dependent child’s care. A relative for such purposes includes a child’s father, mother,
grandfather, grandmother, brother, sister, stepfather, stepmother, stepbrother, stepsister, aunt,
uncle, first cousin, nephew, niece, or the spouse of such parent or relative, even after the
marriage is terminated by death or divorce. States have the option to include other adults:
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additional relatives of the child by blood, adoption, or marriage; a domestic partner of the parent
or other caretaker relative; or any adult with whom the child is living and who assumes primary
responsibility for the child’s care.

Because States have longstanding experience with the term “caretaker relative” for the Medicaid
eligibility group at §435.110, based on the existing definition in §435.4, CMS believes it is
appropriate to align the definition of “caretaker relative” in section 1902(xx)(9)(A)(i1)(II) with
that definition.

However, there are differences with the policy for specified excluded individuals. In addition to a
dependent child age 13 or under, the exclusion also applies to caretaker relatives of a “disabled
individual” (described later in this section). Thus, for purposes of this exclusion from the
community engagement requirement, at new §435.554(a), CMS establishes a definition of
caretaker relative, based on the relationships listed in the existing definition at §435.4, to apply
the definition to caretaker relatives of both dependent children and disabled individuals, as
established in section 1902(xx)(9)(A)(ii)(I1L).

If a State has elected to expand the definition of “caretaker relative” to additional relatives under
paragraph (3) of the caretaker relative definition at §435.4, it must apply the same elections when
determining whether an individual is a “caretaker relative” of a dependent child or a disabled
individual for purposes of this community engagement exclusion. CMS believes that aligning the
elections of additional relatives across the eligibility group for parents and other caretaker
relatives would prevent beneficiary confusion and potential disruption of coverage for certain
caretakers who transition between the parent and caretaker relative group and a group consisting
of applicable individuals, as well as create administrative simplicity for States.

b. Definition of Parent

Because the statute separately lists “parent” in addition to “caretaker relative” in section
1902(xx)(9)(A)(11)(IIT), CMS interprets “parent” to mean something different from a “caretaker
relative.” Since parenthood is generally governed by State law, at new §435.554(a), CMS defines
a parent as an individual with the legal status of a mother or father, including by adoption, in
accordance with applicable State law, to another individual. Consistent with other groups listed
in the exclusion at 1902(xx)(9)(A)(i1)(III), the parent must provide some level of care to the
dependent child or disabled individual for whom they are a parent. For example, an estranged
parent without a relationship with their child would not be considered a specified excluded
individual under the category of parent.

c. Definition of Guardian

The statute also separately lists a “guardian,” which is not defined under section 1902(xx) of the
Act or defined elsewhere in the Act or CMS regulations. At §435.554(a), CMS defines
“guardian” for purposes of 1902(xx)(9)(A)(ii)(III) to mean an adult appointed by a court to care
for and make personal decisions on behalf of an individual who cannot care for themselves,
which is consistent with the common meaning of the term.
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d. Definition of Family Caregiver

Section 1902(xx)(9)(A)(11)(III) includes a “family caregiver (as defined in section 2 of the
RAISE Family Caregivers Act) of a dependent child 13 years of age and under or a disabled
individual” as a specified excluded individual.

The RAISE Family Caregivers Act directed the HHS Secretary to develop and make publicly
available a family caregiving strategy that identified recommended actions for recognizing and
supporting family caregivers. To guide the development of this strategy, Section 2 of the RAISE
Family Caregivers Act defined “family caregiver” as an adult family member or other individual
who has a significant relationship with, and who provides a broad range of assistance to, an
individual with a chronic or other health condition, disability, or functional limitation. This
definition encompasses a broad range of caregiver relationships and assistance provided.

Again, while CMS could point to the existing definition, section 1902(xx)(9)(A)(i1)(III) requires
CMS to also limit care recipients to “a dependent child 13 years of age and under or a disabled
individual” (both of which are defined later). Thus, it is necessary to establish a definition of
“family caregiver” for purposes of identifying specified excluded individuals that incorporates
applicable components of the RAISE Family Caregivers Act definition while aligning with the
care recipients specified in 1902(xx)(9)(A)(ii)(III). New §435.554(a) do so by defining family
caregiver as an adult family member or other individual who has a significant relationship with,
and who provides care within a broad range of assistance to, a dependent child or a disabled
individual.

e. Definition of Dependent Child

Section 1902(xx)(9)(A)(i1)(III) an exclusion from the community engagement requirement for an
individual who is a parent, guardian, caretaker relative, or family caregiver of a “dependent child
13 years of age and under.” New §435.554(a) defines dependent child to mean a child 13 years
of age or under who relies on another individual for care.

In this case, CMS opted against using the existing definition of a “dependent child” in §435.4,
due to its grounding in 20" century Medicaid policies. For example, the definition at §435.4
must take into account the eligibility requirements of the former Aid to Families with Dependent
Children (AFDC) program (as it existed on July 16, 1996), which includes incorporating each
State’s choice with regard to the AFDC “deprivation” requirement. Because section
1902(xx)(9)(A)(11)(IIT) does not refer to those provisions and is in conflict with the deprivation
requirement in §435.4, and because most States have eliminated the deprivation requirement,
CMS decided against adopting the existing definition of dependent child at §435.4.

Instead, CMS sought to align its definition of “dependent child” for purposes of the community
engagement requirement with the definition for SNAP work requirements. The agency notes that
the WFTC legislation made changes to the exemptions for the SNAP time limit work
requirement that align with the exclusion established at section 1902(xx)(9)(A)(i1)(III). Section
10102 of the WFTC legislation amended section 6(0) of the Food and Nutrition Act of 2008 to
apply an exemption from the time limit work requirement to “a parent or other member of a
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household with responsibility for a dependent child under 14 years of age.” The exemption
previously applied to those responsible for a dependent under 18 years of age. Unlike the
existing definition in Medicaid, SNAP does not apply a deprivation requirement for a child 13
years of age and under to be considered a dependent.

[- Definition of Disabled Individual

Section 1902(xx)(9)(A)(ii)(III) provides an exclusion from the community engagement
requirement for an individual who is a parent, guardian, caretaker relative, or family caregiver of
a disabled individual. The Medicaid statute does not define the term “disabled” or “disabled
individual,” nor does it include a cross-reference to an existing statutory or regulatory definition
of disability. Instead, Section 1902(xx)(9)(A)(ii)(III) focuses on the caregiver and that person’s
relationship to the care recipient, not on whether the care recipient has previously been
determined disabled by the Social Security Administration (SSA) or been identified as disabled
within the Medicaid program or by other eligibility criteria established by Federal law.

CMS reviews several possible approaches it considered, including the SSA definition of
disability used for purposes of Supplemental Security Income (SSI) and Social Security
Disability Insurance (SSDI), which generally requires that a person be unable to engage in
substantial gainful activity due to a medically determinable impairment expected to last at least
12 months or result in death. CMS says the statute does not require the SSA standard and that
limiting the exclusion to disabled individuals with a formal SSA disability determination could
exclude individuals who provide assistance to disabled individuals with a broad range of
functional limitations whom the statute appears to encompass.

After considering various options, CMS adopted a definition of disabled individual at new
§435.554(a) that aligns with the Americans with Disabilities Act (ADA) definition of
“disability” at 28 CFR 35.108. That is, for purposes of section 1902(xx)(9)(A)(11)(Ill), a disabled
individual means an individual who meets the ADA definition of disability at 28 CFR 35.108.
An individual need not be eligible for Medicaid or other Federal programs on the basis of a
disability to be a disabled individual under this definition.

Section 1902(xx)(9)(A)(i1)(III) does not specify any age limit for a “disabled individual” and
thus could include, for example, an older adult who requires assistance of varying scope in
performing activities of daily living (ADLs) (bathing, dressing, toileting, eating, etc.) or other
activities that keep older adults living at home and participating in community life. CMS
encourages States to ensure that educational materials on this community engagement exclusion
are sufficiently clear so that individuals providing supports to older adults understand they could
qualify as a specified excluded individual through this family caregiver component.

g. Applicability of Parent, Caretaker Relative, Guardian, or Family Caregiver Exclusion to
Multiple Individuals in a Residence

According to CMS, interested parties requested that the agency explain how the exclusion under
section 1902(xx)(9)(A)(i1)(IIT) will apply in homes with multiple individuals who may be a
parent, caretaker relative, guardian, or family caregiver. CMS considered limiting the exclusion
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to one person per residence or allowing multiple individuals who reside together to qualify for
the exclusion. In Medicaid, there is no precedent for limiting the number of individuals who
reside together who are eligible for an exclusion to the application of a policy (for example, cost
sharing exemptions), since most existing exclusions/exceptions in Medicaid are established
based on an individual’s eligibility factors, not (like this exclusion) their relation to another
individual.

CMS also considered how FNS within USDA implements similar exemptions for SNAP work
requirements. The time limit work requirement under SNAP exempts individuals who have
someone under age 14 in their SNAP household, with a household defined as everyone who lives
together and purchases and prepares meals together. Although the SNAP terminology for a
household is slightly different from Medicaid, FNS does not limit these exemptions from SNAP
work requirements to a single person in a household but applies to everyone living in the SNAP
household with someone 13 years of age and under.

Consistent with CMS’ interpretation of the statute and existing SNAP policy, the agency is
promulgating at new §435.554(c)(3)(ii) a policy that allows multiple parents, caretaker relatives,
guardians, and/or family caregivers in a single residence to qualify for the exclusion, provided
that they meet the definitions and criteria discussed in this section. CMS believes this policy
closely aligns with SNAP and is consistent with section 1902(xx), while minimizing
administrative burden for States and beneficiaries.

h. Criteria for the Family Caregiver Exclusion

CMS interprets the inclusion of a “family caregiver” as a component of the exclusions at section
1902(xx)(9)(A)(11)(III) as recognizing not only the critical role family caregivers play, but also
that these caregiving responsibilities, when regularly occurring and not solely incidental in
nature, meaningfully limit a family caregiver’s ability to participate in work or other community
engagement activities—an interpretation supported by the cross-reference to the RAISE Family
Caregivers Act’s definition of family caregiver (section 2(2)).

In implementing this provision, CMS considered whether to adopt a specific, uniform definition
of “significant relationship” but opted not to do so since caregiving relationships and the
assistance provided vary widely. However, to give practical effect to the “significant
relationship” element of the RAISE Family Caregivers Act definition of family caregiver while
avoiding an overbroad application of the exclusion, CMS is establishing criteria to ensure the
caregiving relationship is significant enough to justify exclusion from the community
engagement requirement. States must apply these criteria to identify caregiving relationships that
are sufficiently significant to qualify the family caregiver as a specified excluded individual
under section 1902(xx)(9)(A)(i1)(II1). These criteria do not redefine who a family caregiver is but
instead should be applied when States determine if an individual who meets the family caregiver
definition at §435.554(a) qualifies as a specified excluded individual. These criteria apply to all
family caregivers regardless of whether the individual is a paid or an unpaid family caregiver, as
the purpose of the exclusion is to recognize the time and responsibility associated with being a
family caregiver, regardless of compensation.
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To simplify State administration and reduce beneficiary confusion, CMS says the criteria that
pertain to a “relative,” as described below, are structured to align with the relationships
recognized under the caretaker relative definition as discussed earlier and defined at §435.554(a).
Given that section 1902(xx)(9)(A)(ii)(III) lists family caregivers and caretaker relatives as
separate and distinct groups subject to the exclusion, CMS is not requiring that a family
caregiver reside with or assume primary responsibility for the care of the dependent child or
disabled individual.

As implemented at a new §435.554(c)(3)(i), an individual who is a family caregiver as defined at
§435.554(a) is a specified excluded individual if he or she meets one of the following criteria:

1. The individual primarily resides with a dependent child or disabled individual (as
defined) for whom he or she provides assistance that occurs on a regular basis and is not
solely incidental in nature,

2. The individual does not reside with but is a relative (as specified in the “caretaker
relative” definition at §435.554(a) without regard to the requirements to live with and to
assume primary responsibility) of a dependent child or disabled individual for whom he
or she provides assistance that occurs on a regular basis and is not solely incidental in
nature; or

3. The individual does not reside with and is not a relative of a dependent child or disabled
individual for whom he or she provides not less than 80 hours of assistance that is not
solely incidental in nature per month.

Citing various research, CMS believes that co-residence and familial relationship are sufficient
indicators to establish an ongoing significant caregiving relationship, particularly given the often
personal and intense nature of the care provided by family caregivers who live with or are related
to the care recipient, the regularly occurring provision of that care, and the impact of that care to
the care recipient. As such, family caregivers who live with or are related to a dependent child or
a disabled individual for whom they provide assistance that occurs on a regular basis and is not
solely incidental in nature are not required to demonstrate provision of a minimum number of
caregiving hours under this regulation.

CMS also recognizes that some individuals provide caregiving supports to non-relatives with
whom they do not reside. While the majority of family caregivers provide care for a relative, 11
percent care for a friend, neighbor, or other nonrelative. The intensity of care provided in these
situations varies widely from limited, episodic, or incidental assistance to substantial, ongoing
hands-on support. Thus, CMS believes it is necessary to establish a clear and practical standard
for family caregivers who do not live with and are not related to the recipient of the care he or
she provides. The 80-hour per month threshold reflects a sustained and regular commitment of
time providing care, comparable to part-time employment, job training, or other community
activities that would otherwise satisfy the community engagement requirement. The threshold
also serves a program integrity function by reducing the likelihood that an individual will qualify
as a specified excluded individual under the family caregiver component based on informal or
sporadic assistance.

CMS recognizes that a person who meets the family caregiver definition in §435.554(a) might
provide significant and meaningful caregiving to a dependent child or a disabled individual to
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whom he or she is neither related nor resides with, but that he or she might not qualify as a
specified excluded individual because the hours of assistance provided do not reach the 80-hour
per month threshold. Such a person would be an applicable individual unless eligible for other
exclusions. However, as noted earlier in section II.C.1, the hours of assistance provided would
count as unpaid work under §435.552(b) and the individual would only need to engage in
additional activities sufficient to reach the 80-hour threshold to comply with the community
engagement requirement.

4. Veteran with a Disability Rated as Total

Section 1902(xx)(9)(A)(i1)(IV) creates an exclusion for veterans with a total disability rating,
referencing 38 U.S.C. 1155, which provides the Department of Veterans Affairs (VA) the
authority to create a schedule for rating disabilities. VA assigns disability ratings based on the
severity of a veteran’s service-connected condition(s), stated as a percentage. For purposes of
community engagement, a total, or 100 percent, disability rating from VA is necessary to qualify
for the exclusion. Either a permanent or temporary rating would qualify for the exclusion if rated
at 100 percent. New §435.554(c)(4) adopts this “veteran with a disability rated as total”
definition.

Some veterans receive total disability based on individual unemployability (TDIU), which allows
veterans with service-connected disabilities to receive 100 percent compensation if they cannot
secure or maintain “substantial gainful employment,” even if their combined rating is below 100
percent. Due to receipt of 100 percent compensation, these veterans must be treated by States as
all other veterans who have a combined disability rating of 100 percent, thus meeting the
exclusion.

Some veterans will receive a permanent and total (P&T) disability, which means that a veteran
has a 100 percent (total) disability rating and their condition is considered static (permanent)
with no expectation of improvement. States are not permitted to reverify a permanent disability
determination. However, temporary disabilities assigned by the VA will require reverification at
least once every 12 months.

5. An Individual Who is Medically Frail or Otherwise has Special Medical Needs

a. Background

The definition of a specified excluded individual at section 1902(xx)(9)(A)(i1)(V) includes an
individual who 1s medically frail or otherwise has special medical needs (henceforth referred to
as medically frail). Specifically, the statute says that specified excluded individuals must include
an individual—
“(V) who is medically frail or otherwise has special medical needs (as defined by the
Secretary), including an individual—
(aa) who is blind or disabled (as defined in section 1614 of the Act);
(bb) with a substance use disorder (SUD);
(cc) with a disabling mental disorder,
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(dd) with a physical, intellectual or developmental disability that significantly
impairs their ability to perform 1 or more ADLs; or
(ee) with a serious or complex medical condition.”

This provision is implemented at §435.554(c)(5), where CMS defines medically frail individuals
for the purposes of the community engagement exclusion based on the five criteria above.

Comparison to ABP “Medically Frail” Definition. CMS notes that section 1937(a)(2)(B)(vi) of
the Act also exempts individuals who are medically frail, including individuals eligible under the
State plan adult group, from mandatory enrollment in a benchmark or benchmark-equivalent
benefit package (referred to as an alternative benefit plan (ABP)) that does not offer all services
at the same or higher amount, duration, and scope covered under the State’s traditional Medicaid
State plan. The agency is not adopting the ABP medically frail definition for purposes of the
community engagement exclusion. CMS says that while both medically frail exclusions apply to
individuals eligible under the adult group, they are distinct. The medically frail exclusion for the
ABP only impacts an individual’s Medicaid benefit package selection, while the medically frail
exclusion under the community engagement requirement determines if an individual needs to
demonstrate community engagement to maintain Medicaid eligibility.

The ABP definition of medically frail at §440.315(f) is very similar to the community
engagement definition at 1902(xx)(9)(A)(i1)(V). However, the community engagement medically
frail definition:
e Specifically includes blind individuals;
e Uses the term “or” instead of “and” for individuals with serious or complex medical
conditions;
e Does not include children under the age of 19;
e Does not make reference to children with serious emotional disturbances and adults with
serious mental illness to further describe individuals with disabling mental disorders;
e Does not use the term “chronic” for individuals with SUDs; and
e Does not include individuals with a disability determination based on more restrictive
criteria than the SSI program under a State plan.

Thus, CMS specifies at §435.554(c)(5) a separate but similar definition of medically frail for
community engagement purposes.

Not Using Flexibility to Broaden “Medically Frail” Definition. Section 1902(xx)(9)(A)(ii)(V)
allows the Secretary to define the term medically frail for community engagement purposes (as
long as the definition includes the five statutory categories). CMS is not using that authority to
add additional categories to the definition of medically frail, because “we have not identified any
other populations that we believe could reasonably be considered medically frail outside of the
five categories identified....”

In addition, unlike medical frailty implemented in ABPs, CMS is not providing States with the
option to add additional categories of people to the definition of medical frailty for community
engagement purposes—again, because the agency is unaware of a category of people that could
not reasonably fall under one of the five categories identified in the statute. If States were
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provided that options, CMS is concerned some States would include individuals who would not
reasonably be considered medically frail (e.g., medically frail solely on the basis of being
homeless).

CMS believes that having a standard medically frail definition provides States with “a more
streamlined approach to medical frailty that will be easier to implement.” Otherwise, CMS
would need to establish a process for review and approval of such categories, which would create
burden for both CMS and States. The agency does not believe limiting the definition to the five
statutory categories will lead to “a meaningful difference in the number of individuals who are
subject to the community engagement requirement that cannot also meet such requirements.”

b. Medically Frail Definition

CMS is defining a medically frail individual at §435.554(c)(5) as an individual “whose physical,
mental, or other behavioral health condition significantly impairs the individual’s ability to
comply with the community engagement requirement”!” and is an individual:

1. Who is blind or disabled (as defined at section 1614 of the Act);

2. With a substance use disorder;

3. With a disabling mental disorder;

4. With a physical, intellectual, or developmental disability that significantly impairs their

ability to perform one or more ADLs; or
5. With a serious or complex medical condition.

According to CMS, the best reading of the statutory phrase “medically frail or otherwise has
special medical needs” considers not only the presence of a particular diagnosis or condition, but
also the extent to which the condition impairs an individual’s ability to engage in community
engagement activities. The agency says that reading the statute to require automatic classification
as medically frail or otherwise having special medical needs based solely on diagnosis or
condition would risk granting eligibility to individuals whose conditions do not significantly
impair their functional capacity. CMS interprets the statute to require consideration of the
severity of an individual’s condition as relevant to whether that individual is capable of meeting
the community engagement requirement. If a person is able to demonstrate community
engagement by performing 80 hours per month of qualifying community engagement
activities—notwithstanding their physical, mental, or other behavioral health condition—they
would not qualify as medically frail and would not be a specified excluded individual, according
to CMS. %

The agency points to the express delegation to the Secretary—that individuals who are
“medically frail” or “otherwise ha[ve] special medical needs” are those “as defined by the
Secretary.” CMS emphasizes that 1902(xx)(9)(A)(i1)(V), which sets forth the exclusion for those
who are medically frail or otherwise have special medical needs, is the only item in the statutory
list of specified excluded individual categories that includes this express grant of definitional

19 This regulatory prong does not appear in statute but is justified by CMS below.

20 A recent story by Stat+ in response said, “Many states had been compiling lists of diagnosis codes they could pull
from people’s Medicaid records to automatically deem them medically frail. Those won’t work anymore” due to this
provision.
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authority, indicating that Congress specifically intended to authorize the Secretary to place
parameters around which individuals will qualify for this exclusion.

Blind or Disabled. For the first medically frail exclusion, §435.554(¢c)(5)(i)(A) specifies that an
individual who is blind or disabled (as defined in section 1614 of the Act), which mirrors the
statute, and who otherwise meets the criteria at §435.554(c)(5)(i)—that is, who has a “condition
[that] significantly impairs the individual’s ability to comply with the community engagement
requirement”—is medically frail. Under section 1614 of the Act, a person is blind if they have
central visual acuity of 20/200 or less in the better eye with use of a correcting lens. Under
section 1614 of the Act, a person is disabled if they are unable to engage in any substantial
gainful activity by reason of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be expected to last for a continuous
period of not less than 12 months.

Substance Use Disorder (SUD). For the second medically frail exclusion, §435.554(c)(5)(1)(B)
specifies that an individual with an SUD and who otherwise meets the criteria at
§435.554(c)(5)(1) is medically frail—excl/uding individuals who are in stable recovery (i.e., in
recovery for five or more years) because their SUD is unlikely to significantly impair their
ability to comply with the community engagement requirement.

CMS declines to further define the term SUD in regulation, as there are numerous definitions of
an SUD. However, it is CMS’ understanding that the Diagnostic and Statistical Manual of
Mental Disorders (DSM-5) and International Classification of Diseases and Related Health
Problems, Tenth Revision (ICD-10) are most commonly used to define and classify SUDs, and
States may find the DSM-5 and ICD-10 to be useful resources for setting criteria to identify
individuals with SUDs. The agency also believes it would be reasonable for States to consider
certain conditions as SUDs—including alcohol use disorder, opioid use disorder, and stimulant
use disorder—provided an individual’s SUD significantly impairs their ability to comply with
the community engagement requirement.

SUDs are chronic diseases under current clinical standards, and individuals in recovery are
considered to have an SUD. However, there are stages of recovery that are generally based on
the length of recovery: early recovery (less than 12 months), sustained recovery (one to less than
five years), and stable recovery (five years or longer). CMS believes it is inappropriate to include
individuals with an SUD who are in stable recovery in the medically frail exclusion because the
risk of SUD recurrence for an individual in stable recovery is approximately the same as the
general population. In fact, CMS believes that participating in community engagement activities
has the potential to help these individuals maintain their recovery by helping them escape
isolation and dependency, build confidence, achieve self-sufficiency and prosperity, and improve
health. States must ensure that they have reasonable processes and criteria in place for
individuals to identify themselves as meeting the SUD medically frail exclusion, including for
individuals who have a relapse. CMS also notes this exclusion is not limited to individuals in an
active treatment program.

Disabling Mental Disorder. For the third medically frail exclusion, CMS specifies at
§435.554(c)(5)(1)(C) that an individual with a disabling mental disorder and who otherwise
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meets the criteria at §435.554(c)(5)(i) is medically frail. The statute specifically requires the
mental disorder to be disabling, so an individual with a non-disabling mental disorder would not
qualify for this exclusion.

CMS declines to further define disabling mental disorder in regulation, because it would be
“incredibly difficult to set one standard that appropriately defines individuals with disabling
mental disorders.” Instead, the agency directs States to consider whether the disabling mental
disorder significantly impairs an individual’s ability to comply with the community engagement
requirement, noting that the Interdepartmental Serious Mental Illness Coordinating Committee
(ISMICC), DSM-5, and ICD-10 criteria for serious mental illness (SMIs) are commonly used to
define and classify disabling mental disorders. CMS also believes it would be reasonable for
States to consider certain conditions, when such conditions are disabling and significantly impair
an individual’s ability to comply with the community engagement requirement, as disabling
mental disorders—for example, schizophrenia, schizotypal disorder, delusional disorder, other
non-mood psychotic disorders, moderate or severe bipolar disorder, major depressive disorder,
and panic disorder.

Physical, Intellectual, or Developmental Disability Significantly Impairing Ability to Perform
ADL(s). For the fourth medically frail exclusion, §435.554(c)(5)(1)(D) specifies that an
individual with a physical, intellectual, or developmental disability that significantly impairs
their ability to perform one or more ADLs and who otherwise meets the criteria at
§435.554(c)(5)(1) is medically frail.

There are numerous definitions of and processes to determine a physical, intellectual, or
developmental disability. CMS says those processes are generally consistent with its criteria at
§435.554(c)(5)(1) that the condition must significantly impair their ability to comply with the
community engagement requirement. The statute specifically requires the disability to
significantly impair the ability to perform one or more ADLs (that is, activities related to
personal care such as bathing or showering, dressing, getting in and out of bed or a chair,
walking, using the toilet, and eating). Instrumental activities of daily living (IADLSs) are activities
that allow an individual to live independently in the community (for example, shopping and meal
preparation).

An individual with such a disability that does not significantly impair their ability to perform one
or more ADLs would not qualify for this exclusion. CMS interprets the statute as requiring the
disability to significantly impair their ability to perform one or more ADLs, but not IADLs. The
agency declines to further define a physical, intellectual, or developmental disability that
significantly impairs an individual’s ability to perform one or more ADLs in our regulation,
again because it would be difficult to set a single standard. Instead, it directs States to consider
the effect of the physical, intellectual, or developmental disability on an individual’s ability to
comply with the community engagement requirement. CMS reiterates that it would be
reasonable for States to consider certain conditions as satisfying this exclusion, when such
disabilities significantly impair an individual’s ability to perform one or more ADLs and comply
with the community engagement requirement—for example, muscular dystrophy, cerebral palsy,
cystic fibrosis, spina bifida, impairments resulting from injuries (for example, spinal cord injury,
brain injury, and amputation), Down syndrome, Fragile X syndrome, and Prader-Willi syndrome.
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Serious or Complex Medical Condition. For the final medically frail exclusion,
§435.554(c)(5)(1)(E) specifies that an individual with a serious or complex medical condition
and who otherwise meets the criteria in §435.554(c)(5)(i) is medically frail. Since the statute
uses the term “or,” CMS interprets this exclusion as applying to individuals with a serious
medical condition, a complex medical condition, or a medical condition that is both serious and
complex.

CMS said it considered including specific conditions within the definition of a serious or
complex medical condition, including human immunodeficiency virus and acquired
immunodeficiency syndrome (HIV/AIDS), end stage renal disease (ESRD), cancer, and sickle
cell disease (SCD). However, the agency does not believe it is reasonable to categorically
consider conditions as serious or complex without factoring in criteria such as the severity of the
condition. CMS cites a 1999 report by the Institute of Medicine (IOM): “It is important to
recognize that these conditions may be serious and complex for some patients at some points
during the course of their disease or disability. The conditions will not necessarily be serious and
complex for all patients at all times.” CMS says that an individual with a well-managed serious
or complex medical condition that does not significantly impair their ability to meet the
community engagement requirement should not be determined medically frail. Thus, the agency
expects States to evaluate an individual’s serious or complex medical condition according to the
serious or complex medical condition’s impact on the individual’s ability to comply with the
community engagement requirement.

Based on the Institute of Medicine’s list of possible criteria that could be used to identify a
“serious and complex medical condition,” §435.554(c)(5)(i)(E) specifies that a serious or
complex medical condition is a medical condition that is:

e Life threatening,

e Seriously disabling without necessarily being life threatening,

e Causing significant pain or discomfort that can cause serious interruptions to life

activities,

e Requiring a major time or effort commitment from caregivers for a substantial period of
time,
Requiring frequent monitoring,
Associated with severe consequences or negative consequences for someone else,
Affecting multiple organ systems,
Requiring management to tight physiological parameters,
Requiring coordination of multiple specialties,
Requiring treatment that carries a risk of serious complications, or
Requiring adjustment in non-medical environments.

When determining if an individual has a serious or complex medical condition for purposes of
the community engagement exclusion, CMS says States will need to “ensure fidelity” to this
definition and the criteria at §435.554(c)(5)(i) that an individual’s physical, mental, or other
behavioral health condition significantly impair their ability to comply with the community
engagement requirement.
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While CMS does not believe it appropriate to include an exhaustive list of conditions in
regulation, it believes it would be reasonable for States to consider certain conditions as serious
or complex when such conditions significantly impair an individual’s ability to comply with the
community engagement requirement. As examples, the agency lists cancer, ESRD, viral
hepatitis, SCD, chronic obstructive pulmonary disease, HIV/AIDS, sarcoidosis, cognitive
impairment, heart disease, amyotrophic lateral sclerosis, Parkinson’s disease, Huntington’s
disease, cystic fibrosis, multiple sclerosis, spinocerebellar ataxias, muscular dystrophy,
hemophilia, trauma disorders, and Thalassemia major. It also lists examples of conditions that it
would not typically expect to significantly impair an individual’s ability to meet the community
engagement requirement: asthma, hypertension, anemia, generalized pain, pre-diabetes, Type I
or II diabetes, obesity, psoriasis, headaches, and Attention-Deficit/Hyperactivity Disorder.

State Obligations. New §435.554(c)(5)(ii) requires States to use lists of diseases, diagnoses,
disorders, or other health conditions to help define the foregoing categories and identify
individuals who might potentially qualify as medically frail if they also meet the standard in
§435.554(c)(5)(1). The lists must be auditable, justifiable, and consistent with the definitions
established at §435.554(c)(5)(1)(A) through (E). CMS anticipate these lists will generally take the
form of health care code sets (for example, ICD-10 codes). Such lists must be revised on a
regular basis to add or remove diseases, diagnoses, disorders, or health conditions (as applicable)
based on States’ implementation experiences. If an individual does not have a disease, diagnosis,
disorder, or health condition on the State’s list, the State must have reasonable processes and
criteria in place for such individuals to request consideration for the medically frail exclusion.

Any lists of diseases, diagnoses, disorders, or health conditions or other processes that States use
to identify medically frail individuals must be shared with CMS upon request as part of its
oversight and data monitoring activities. If through Payment Error Rate Measurement Program
(PERM) audits and reporting, or any other CMS audits, CMS determines that States determined
that an individual is medically frail in a manner inconsistent with §435.554(c)(5)(1) (meaning
there is frequent approval of individuals as medically frail with little to no support for the
conclusion that their physical, mental, or other behavioral health condition significantly impairs
their ability to comply with the community engagement requirement), States would not be in
compliance with the regulation. Over time and with advances in treatment, CMS expects that the
number of individuals who are determined to be medically frail by States will decline and then
stabilize.

6. Individuals Compliant with TANF Work Requirements and Individuals Not Exempt from
SNAP Work Requirements

Section 1902(xx)(9)(A)(i1)(VI) of the Act creates an exclusion that references existing work
requirements in TANF block grants and SNAP. While the TANF and SNAP statutes both use the
terminology “work requirements,” the term is inclusive of work and activities other than work,
such as education, job training, community service, volunteering, etc.

Section 1902(xx)(9)(A)(11)(VI)(aa) of the Act excludes individuals who are “in compliance with
any requirements imposed by the State under section 407 of the Act” from having to meet the
Medicaid community engagement requirement. Section 407 of the Act establishes mandatory
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work requirements and performance standards for TANF. Unlike other work requirements that
apply to individuals, these Federal requirements establish performance standards that States must
achieve, with flexibility in how they implement work requirements placed on individuals to meet
the performance standards outlined in section 407 of the Act.

The new regulation at §435.554(¢c)(6) adopts the language of section 1902(xx)(9)(A)(i1)(VI)(aa)
of the Act. Because States may define compliance with TANF work requirements differently, a
uniform definition of compliance with TANF work requirements for the purposes of this
exclusion is not being prescribeed. Instead, when determining whether an individual is eligible
for the TANF exclusion from the Medicaid community engagement requirement, the State
Medicaid agency should assess whether the individual is compliant with the specific TANF work
requirements established by the State. Consistent with section I1.1.7.f, State Medicaid agencies
should work closely with the State agency that administers TANF to determine which
individuals are eligible for this TANF-based exclusion and should not rely on or require
reporting from the individual. (CMS also notes that most potentially applicable individuals who
receive TANF will fall under other exclusions, such as those for parent, guardian, or caretaker
relative of a child age 13 or younger (435.554(c)(3)).)

Section 1902(xx)(9)(A)(i1)(VI)(bb) of the Act, implemented at new §435.554(c)(7), creates an
exclusion for an individual who “is a member of a household that receives [SNAP] benefits ...
and is not exempt from a work requirement under the Food and Nutrition Act of 2008.” Based on
“the plain language of the statute,” CMS interprets the use of “not exempt from” in this provision
to mean “subject to” a work requirement under the Food and Nutrition Act of 2008. Thus, if an
individual is in a household that receives SNAP benefits and is subject to a work requirement
under the SNAP program, they meet the definition of a specified excluded individual and are
therefore not an applicable individual subject to the Medicaid community engagement
requirement.

Unlike the TANF exclusion from community engagement (which requires the State to ensure the
individual is compliant with TANF work requirements to meet the definition for the exclusion),
under the SNAP exclusion, States only need to determine that the individual is not exempt from
SNAP work requirements and is in a household that receives SNAP benefits. The State does not
need to confirm that the individual is in fact compliant with SNAP work requirements.
Consistent with section I1.1.7.f, State Medicaid agencies should work closely with the State
agency that administers SNAP to determine which individuals are eligible for this exclusion.

Both TANF and SNAP have long-standing work requirements for adults, with some exceptions,
as a condition of receiving benefits. Using national data from 2019, the HHS Assistant Secretary
for Planning and Evaluation estimated that approximately 40 percent of Medicaid beneficiaries
nationally were also enrolled in SNAP, and 4 percent were also enrolled in TANF.?! This
exclusion ensures that Medicaid beneficiaries do not need to also meet the Medicaid community
engagement requirement if they are already subject to SNAP and/or meeting TANF
requirements.

21 https://aspe.hhs.gov/sites/default/files/documents/340f9d2586febc3cdc1510f793403d0c/program-overlap-
datapoint.pdf
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7. Participant in a Drug or Alcohol Rehabilitation or Treatment Program

Section 1902(xx)(9)(A)(11)(VII) establishes an exclusion for individuals “participating in a drug
addiction or alcoholic treatment and rehabilitation program (as defined in section 3(h) of the
Food and Nutrition Act of 2008).” Section 3(h) of such Act defines “drug addiction or alcoholic
treatment and rehabilitation program” to mean any such program conducted by a private non-
profit organization or institution, or a publicly operated community mental health center under
part B of title XIX of the Public Health Service Act to provide treatment that can lead to the
rehabilitation of drug addicts or alcoholics. States will need to determine which rehabilitation
and treatment programs meet this definition for purposes of this exclusion. To qualify, the statute
requires an individual to “participate” in the program. CMS is not establishing a minimum time
commitment requirement but allows States to establish a minimum standard. This definition of
“participating in a drug addiction or alcoholic treatment and rehabilitation program” for the
community engagement exclusion is implemented at new §435.554(¢c)(8).

&. Inmate of a Public Institution

Section 1902(xx)(9)(A)(ii)(VIII) provides an exclusion from the community engagement
requirement for inmates of a public institution. Medicaid has a long-standing definition of
“inmate of a public institution” and “public institution” at §435.1010, which is adopted in new
§435.554(c)(9) that considers an individual to be an inmate of a public institution if the
individual is in custody and held involuntarily through operation of law enforcement.?? Inmates
of public institutions include individuals in correctional institutions such as State or Federal
prisons, local jails, detention facilities, or other penal settings. Because States are required to
suspend rather than terminate eligibility during periods of incarceration, States should have
systems and processes already in place to identify this population, including an individual’s date
of release. CMS believes that applying the existing Medicaid definitions to this exclusion ensures
consistency and promotes administrative efficiency.

9. Pregnant or Entitled to Postpartum Coverage

Section 1902(xx)(9)(A)(11)(IX) establishes an exclusion for pregnant and postpartum women
who are entitled to medical assistance under section 1902(e)(5) or (16) of the Act. While
pregnant women are generally not eligible for the adult group under §435.119, individuals
enrolled in the adult group can become pregnant and remain in the adult group. Therefore, CMS
says it is important to specify that a pregnant woman is a specified excluded individual.

As of May 2026, 48 States, the District of Columbia, and the U.S. Virgin Islands have elected the
option to provide 12-month extended postpartum coverage in Medicaid (and CHIP). This means
that a pregnant woman enrolled in Medicaid is continuously eligible for 12 months after the end
of pregnancy, regardless of the eligibility group in which she is enrolled. As a result, any woman
who is receiving Medicaid under either the mandatory postpartum period (§435.170) or the 12-
month postpartum extension while in the State plan adult group or a relevant section 1115(a)(2)

22 CMS asserts that public institutions do not include educational or vocational training institutions, child care
institutions, or medical institutions, including institutions for mental diseases (IMDs).
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demonstration population is a specified excluded individual during the relevant postpartum
period. This definition is implemented at new §435.554(c)(10).

F. Mandatory Exceptions vs. Specified Excluded Individuals

The community engagement requirement under section 1902(xx)(2) of the Act is a condition of
Medicaid eligibility for “applicable individuals.” There are two categories of individuals who are
not required to meet this requirement.

o Specified Excluded Individuals. Individuals who satisfy the definition of “specified
excluded individuals” under section 1902(xx)(9)(A)(ii) of the Act are by statute not
“applicable individuals” and therefore the community engagement requirement does not
apply to specified excluded individuals and is not a condition of eligibility for such
individuals. When a State determines an individual is a specified excluded individual in
the month of application or when the State processes a renewal, the inquiry stops there —
States are prohibited from requiring the individual to demonstrate community
engagement or that they were deemed to have met it as a condition of eligibility.

e Mandatory Exceptions for Certain Individuals. Section 1902(xx)(3)(A) of the Act
provides for mandatory exceptions for certain individuals. These are exceptions that
apply to certain individuals who are, by definition, applicable individuals and would
otherwise be subject to the community engagement requirement for a given month, but
who meet specified criteria for all or part of that month, which results in the State
deeming them compliant with the requirement for that month or part of month,
respectively, that the exception applies.

G. Short-Term Hardship Exceptions

States have the option to include in their State plans a short-term hardship exception to the
community engagement requirement. CMS is implementing this State option under the new
§435.555. Under section 1902(xx)(3)(B) of the Act, if a State elects this option, the State (under
procedures established by the State in accordance with standards specified by the Secretary)
deems applicable individuals to have demonstrated compliance with the community engagement
requirement during all or part of a month during which they meet the criteria for any one of the
following “short-term hardship event” circumstances:

e Section 1902(xx)(3)(B)(ii)(I) — (Prong 1 events) — The applicable individual receives
inpatient hospital services, nursing facility services, services in an intermediate care
facility for individuals with intellectual disabilities (ICF/IID), inpatient psychiatric
hospital services, or such other services of similar acuity (including outpatient care
relating to the preceding institutional services) as the Secretary determines appropriate. In
addition to the general election, the State must make a request to the Secretary for the
circumstance relating to an area with a particular unemployment rate percentage to be
available.

e Section 1902(xx)(3)(B)(i1)(II) — (Prong 2 events) — The applicable individual resides in a
county (or equivalent unit of local government) in which (i) there exists a declared
emergency or disaster?® or (ii) the unemployment rate is at or above the lesser of 8

23 Specifically, an emergency or disaster declared by the President under the National Emergencies Act (NEA) or the
Robert T. Stafford Disaster Relief and Emergency Assistance Act (the Stafford Act).
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percent or 1.5 times the national unemployment rate. The applicable individual must
request the State for a short-term hardship exception based on this circumstance.

e Section 1902(xx)(3)(B)(ii)(IIT) — (Prong 3 events) — The applicable individual or
dependent must travel outside of their community for an extended period to receive
necessary medical services for a serious or complex medical condition that are not available
within their community of residence. The applicable individual must request the State for
a short-term hardship exception based on this circumstance.

1. Scope of Election and Certain Notice Requirements

CMS explains that section 1902(x)(3)(B) of the Act requires a State electing to include a short-
term hardship exception must offer that exception for all the above circumstances described (and
may not pick and choose). Electing States must confirm their election in their State plans. A
State may deselect this option through a State plan amendment or may later elect the option
through a State plan amendment.

Under §435.561(b)(3)(ii) and (iii), a State must conduct outreach when the State elects the short-
term hardship exception in its State plan and each time in which an exception relating to a
circumstance described in section 1902(xx)(3)(B)(ii)(II) (emergency declaration or
unemployment rate percentage) becomes available. When a State deselects the short-term
hardship exception from the State plan or upon an anticipated expiration of a short-term hardship
event (e.g., end of declared emergency), the State must provide all impacted beneficiaries with at
least 10 days advance notice with fair hearing rights. The advance notice would need to include
the outreach content that is described in new §435.561(c).

2. Procedures for Implementing Short-Term Hardship Exceptions

CMS is adopting procedures for implementing short-term hardship exceptions that are similar
(but with one difference) to those that apply under the agency’s policies for the undue hardships
relating to estate-recovery rules, asset-transfer rules, and the trust rules.?* The significant
difference between the evaluation of undue hardship under the existing policies and short-term
hardship under section 1902(xx)(3)(B) is that the latter will generally have an end date. The
existing undue hardship exceptions policies do not have to account for a fixed duration for the
exceptions.

Therefore, CMS is requiring that States notify applicable individuals of their determination
whether the short-term hardship exception will apply and for affirmative determinations, the end
date for the exception. If a calendar end date is not known, then the State could advise the
individual of the event that would trigger the end of the exception. For example, in the case the
State grants a request of an individual for a short-term hardship exception on the basis of an
inpatient hospitalization, it would be sufficient for the State to notify the individual of the
determination and that the exception will end on the last day of the month in which the
hospitalization ends.

24 See sections 1917(b)(3)(A), 1917(c)(2)(D), and 1917(d)(5) of the Act.
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Specifically, States that elect the short-term hardship exception are required to notify applicable
individuals that a short-term hardship exception exists and, for circumstances for which an
applicable individual does not need to request an exception, its anticipated end date. For
circumstances for which the individual needs to request an exception, the State must also
provide:
e Notice of the method for making that request,
e Notice of the timeframe for making the request,
e A timely process for determining whether a short-term hardship exception will be
granted,
e Notice of the State’s determination,
e If the State determines to grant the request, then the anticipated end date of the exception,
and
e A process under which an adverse determination can be appealed.

In circumstances in which an applicable individual must request a short-term hardship exception,
States must accept the request from any of the following: (i) the applicable individual, (ii) an
adult in that individual’s household or family,* (iii) an authorized representative, or (iv) in the

case of a minor or an applicable individual who is incapacitated, someone acting responsibly on
their behalf.

3. Definition of a Short-Term Hardship Event

An applicable individual is deemed to have met the community engagement requirement for a
month if the individual meets the criteria for any of the circumstances described above for all or
part of the month. The circumstances (as discussed above) are (i) receiving certain institutional
(or comparable) services, (i1) residing in an area in which an emergency or disaster has been
declared under certain Federal authorities or in an area with a comparatively high unemployment
rate, or (iii) needing to travel outside the community for an extended period for necessary
medical care for certain conditions.

4. Applicable Individuals in Certain Medical Institutions or Receiving Qutpatient Services

The first possible qualifying circumstance for a short-term hardship (prong 1 events described
above) is for applicable individuals who are receiving inpatient hospital services, nursing facility
services, services in an ICF/IID, inpatient psychiatric hospital services, or such other services of
similar acuity (including outpatient care relating to other services specified in this subclause) as
the Secretary determines appropriate. CMS interprets the various elements of this circumstance
as follows.

Inpatient hospital services, nursing facility services, and ICF/IID services. These services are
defined in §§440.10, 440.155, and 440.150, respectively, and each definition excludes services in
an institution for mental diseases (IMD). These definitions are being applied for the short-term
hardship exception.

25 Household is defined in §435.603(f). Family is defined in section 36B(d)(1) of the Internal Revenue Code of
1986.
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Inpatient psychiatric hospitals services. This term is defined at §440.160 but that definition
applies to only individuals under age 21 and therefore CMS does not believe it reasonable for
States to solely use that definition for the community engagement requirement short-term
hardship exception because it does not apply to all age groups. Therefore, for purposes of the
short-term hardship exception, CMS defines “inpatient psychiatric hospital services” to mean
“inpatient psychiatric hospital services including the services defined at §440.160 for individuals
under the age of 21 without regard to whether such services are in an institution for mental
diseases.”

Such other services of similar acuity. CMS discusses how individuals may receive Medicaid-
covered inpatient services that are not included in the benefit definitions described above. For
example, an individual may receive Medicaid-covered inpatient services in a critical access
hospital (CAH) or emergency hospital in a State that covers such services, or in an IMD or other
facility that is not covered under section 1905(a) of the Act as a Medicaid inpatient service. CMS
is interpreting “such other services of similar acuity” to include inpatient services furnished in a
CAH consistent with §440.170(g), inpatient services furnished in an emergency hospital
consistent with §440.170(e), services in an IMD, and inpatient services furnished by other
facilities that are not covered under Medicaid but are otherwise recognized by the State.

CMS also interprets “such other services of similar acuity” to include noninstitutional services
that an applicable individual receives that, but for the receipt of such services, would likely result
in the individual receiving services in one of the above-described institutional settings.

Inpatient. Further, CMS is requiring States to use the definition of “inpatient” at §440.2 for any
of the inpatient services described above for purposes of the short-term hardship exception. That
definition specifies an individual who (i) receives room, board, and professional services in the
institution for at least 24 hours, or (ii) is expected to receive room, board, and professional
services in the institution for at least 24 hours even if before the end of that period the person
dies, is discharged, or transferred.

5. Emergency and Disaster Areas

The second possible qualifying circumstance (under prong 2 events described above) for a short-
term hardship includes applicable individuals residing in a county or equivalent unit of local
government in which there exists an emergency or disaster that has been declared by the
President under the NEA2® or Stafford Act.

CMS discusses that recent emergency declarations have been issued for the southern border and
northern border.?” These declarations were declared under the NEA and do not contain a specific

2650 U.S.C. 1621 et seq.

27 “Declaring a National Emergency at the Southern Border of the United States,” Proclamation 10886, January 20,
2025, 90 FR 8327 (January 29, 2025). https://www.whitehouse.gov/presidential-actions/2025/01/declaring-a-
national-emergency-at-the-southern-border-of-the-united-states; “Imposing Duties to Address the Flow of Illicit
Drugs Across Our Northern Border,” Executive Order 14193, February 1, 2025, 90 FR 9113 (February 7, 2025).
https://www.whitehouse.gov/presidential-actions/2025/02/imposing-duties-to-address-the-flow-of-illicit-drugs-across-
our-national-borde
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calendar end date nor are they specific to any States or discrete parts of States. The agency is
concerned that, using that example, if it interprets the section 1902(xx)(3)(B)(i1)(II) emergency
declaration circumstance to mean that all States that border Canada and Mexico are subject to the
declared national emergency then any such State that adopts the short-term hardship exception
will have its entire applicable individual population excepted from the community engagement
until the disaster is declared over — and that would nullify the requirement for an indefinite
period in those States.

Instead, CMS interprets the emergency or disaster NEA-related circumstances prong of the
short-term hardship exception as describing circumstances that affect an individual’s ability to
demonstrate community engagement. Specifically, at §435.555(d)(2)(1), a short-term hardship
based on an NEA-declared emergency exists when the emergency affects the ability of
applicable individuals to demonstrate community engagement in a particular county (or
equivalent unit of local government), multiple counties, or statewide. A State must notify CMS
timely of its plan to effectuate a short-term hardship exception based on an emergency declared
pursuant to the NEA and CMS will review States’ use and implementation of these exceptions.

CMS also considers when an emergency or disaster declared by the President under the Stafford
Act exists for purposes of the exception. CMS has determined that at a minimum, applicable
individuals residing in the designated area identified in a Stafford Act declaration must be
deemed to have demonstrated community engagement for the month (or months) during which
the identified incident period occurred. For example, if a declaration is issued on May 1% and
identifies March 25 through 30™ as the incident period, in States that have elected the short-
term hardship exception option, applicable individuals residing in the area in which the disaster
or emergency occurred must be deemed to have met the requirement for at least March. These
States would have the option to seek CMS approval for extending the exception period beyond
the incident period (e.g., beyond March in the example), based on submission of information
showing that barriers to demonstrating community engagement persist in the area (such as
businesses have not reopened, transportation is hampered, or temporary housing in the area has
been necessary).

6. Areas with Certain Levels of Unemployment

Another circumstance for which a short-term hardship exception may be available (under prong
2 events described above) is when an applicable individual resides in a county or equivalent unit
of local government that has an unemployment rate that is at or above the lesser of 8 percent or
1.5 times the national unemployment rate. To implement an exception based on this
circumstance, the State must first seek CMS approval. This means that a State that has elected to
apply the short-term hardship exception must offer the exception in all circumstances described,
except in the case of this unemployment rate-related circumstance. Implementing the exception
in the event of an unemployment-related circumstance is optional for the electing State. If the
State chooses to implement the exception in such an event, the State would need to first seek
CMS approval determining it has reached the applicable unemployment level.

CMS will use the Bureau of Labor Statistics (BLS) data as the standard for evaluating whether a
State’s request to apply the exception based on this circumstance is justified (that is, to determine
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if the unemployment rate of the applicable area is at or above the lesser of 8 percent or 1.5 times
the national unemployment rate). However, for any month for which the BLS data is based on
data from previous months, a State may submit preliminary data from a reliable source (such as
State labor data) pending any BLS adjustment of the area’s data. CMS will approve a State’s
request based on the preliminary data if it finds the data persuasive. If the BLS updated data later
conflicts with the preliminary data, CMS will not require revision of the applied short-term
hardship exceptions but “will take the updated data into consideration.”

Since events described in section 1902(xx)(3)(B)(11)(II) (i.e., the prong 2 events described above)
are broadly impactful, in the case of declared disasters or emergencies under the NEA or Stafford
Act or in the case of areas experiencing high unemployment, a State (that has elected the short-
term hardship exception and, if applicable, to implement the unemployment event) would deem
all applicable individuals residing in the affected area as having demonstrated community
engagement for the relevant months, without requiring those individuals to make a request for
the exception, without requesting any verification from such individuals, and without conducting
any evaluation of the extent to which such applicable individuals are affected by the
circumstances.

7. Applicable Individual or Dependent Must Travel Outside of Their Community for an
Extended Period to Receive Necessary Medical Services

The third circumstance for which a short-term hardship exception may be available (under prong
3 events described above) is when, for all or part of a month, the applicable individual or their
dependent must travel outside of their community for an extended period of time to receive
medical services necessary to treat a serious or complex medical condition and those services are
not available within their community of residence. CMS interprets the various elements of this
circumstance as follows.

Dependent Travel. For purposes of the exception, CMS defines “dependent” as a minor (as
defined under State law) child of the applicable individual who is living with the individual, a tax
dependent of the individual (regardless of whether a minor child of or residing with the
applicable individual), or an individual for whom the applicable individual has been appointed a
guardian by a court.

Even though the statute does not require that the applicable individual travel with the dependent
for purposes of the exception, CMS is interpreting the statute to infer that the applicable
individual will sustain a short-term hardship even if not traveling with their dependent.
Therefore, CMS is requiring that to satisfy the criteria of this circumstance for a short-term
hardship exception, an applicable individual who does not travel with their dependent for the
necessary medical treatment must verify their efforts on behalf of the dependent that are directly
related to the dependent’s travel or related medical condition. Specifically, the applicable
individual will need to show that they need to take leave from their employment or from other
community engagement activities for reasons related to the dependent’s medical travel or related
health condition.
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The exception applies only for the month in which the dependent travels. CMS interprets this to
mean that if an applicable individual must take leave from work or from other community
engagement activities in the month before the dependent’s travel, the exception would not apply
for that month because the dependent is not traveling in that month. The leave from employment
or other community engagement activity must occur in the same month in which the dependent
travels for the applicable individual to receive the exception.

Serious or Complex Medical Condition. CMS at new §435.554(c)(5)(1)(E) defines this term as “a
medical condition that is life threatening, seriously disabling without necessarily being life
threatening, causing significant pain or discomfort that can cause serious interruptions to life
activities, requiring a major time or effort commitment from caregivers for a substantial period of
time, requiring frequent monitoring, associated with severe consequences or negative
consequences for someone else, affecting multiple organ systems, requiring management to tight
physiological parameters, requiring coordination of multiple specialties, requiring treatment that
carries a risk of serious complications, or requiring adjustment in non-medical environments.”

Community. States will have discretion to determine what counts as a community for purposes
of the short-term hardship exception. Examples of possible definitions that CMS provides
include defining the term as aligning with political subdivisions or defining a community based
on proximity to the individual’s residence (e.g., within 25 miles or a certain number of hours).
CMS reminds States that the exception is for a short-term hardship and causation of an
inconvenience does not establish a hardship.

Extended Period of Time. States will have discretion to create a definition and standard for this
term, “consistent with the nature of the short-term hardship exception.” Since section
1902(xx)(3)(B)(11) of the Act specifies the hardship circumstances exist for a month when for
“part or all of such month” the criteria for the circumstances exist, it is sufficient for any of the
circumstances to be present for only part of the month. Therefore, States are not permitted to
require an “extended period of time” be at least a full month or longer.

Services Are Not Available Within the Community of Residence. States will have discretion to
evaluate the unavailability of services within the applicable individual’s community, again
subject to the hardship element that CMS emphasizes. CMS gives the example of States’
processes for determining need for non-emergency medical transportation (NEMT) and out-of-
State services as potential models for States to consider.

H. Assessing Compliance with the Community Engagement Requirement

Section 1902(xx)(1) of the Act provides that States must require applicable individuals to
demonstrate community engagement as a condition of eligibility for medical assistance for
purposes of application and renewal. That section allows States, subject to certain limitations, to
determine the number of months for which applicable individuals must demonstrate community
engagement (or deemed compliance through an exception). Section 1902(xx)(4) of the Act
requires that States verify (in accordance with procedures established by the Secretary) that each
applicable individual enrolled and receiving medical assistance under the State plan or waiver
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has met the community engagement requirement during each of the individual’s
redeterminations of eligibility, and allows States to conduct such verifications more frequently.

1. Assessing Applicability of the Community Engagement Requirement

As an initial step, a State must determine whether an applicant or beneficiary is a specified
excluded individual (and therefore not subject to community engagement because the individual
is not an applicable individual) or an applicable individual. This would be determined for
applicants based on the month of application and for renewals, when processing the renewal.

2. Assessing Compliance for Applicants

A State must require an applicable individual who files an application for medical assistance
under the State plan (or a waiver of such plan) to demonstrate community engagement for a
review period, which must be at least one but not more than three consecutive months (as
specified by the State) immediately preceding the month of application. States will need to make
changes to existing application processes to conform to this requirement.

3. Assessing Compliance for Enrolled Beneficiaries

Section 1902(xx)(1)(B) requires applicable individuals who are enrolled and receiving medical
assistance to demonstrate community engagement for “1 or more (as specified by the State)
months, whether or not consecutive”. For States not electing more frequent verifications of
community engagement under section 1902(xx)(4), the review period is to occur between the
individual’s most recent eligibility determination (or redetermination) and next regularly
scheduled redetermination. For States electing more frequent verifications under section
1902(xx)(4), the review period is to occur between the most recent verification of community
engagement and the next verification of community engagement of the individual. CMS is
prohibiting States from requiring an applicable individual to demonstrate community
engagement outside of the review period specified by the State, in accordance with the described
specifications.

CMS interprets the language in section 1902(xx)(1)(B) that provides “1 or more (as specified by
the State) months, whether or not consecutive” to provide discretion to the State to specify how
many months, but to prohibit the State from specifying consecutive months. In other words, as an
example, if a State were to specify 3 months, then the State could not require those months be
consecutive and the applicable individual would need to demonstrate compliance with the
community engagement requirement for 3 months (consecutive or non-consecutive).

Assessing Compliance at Renewal if State Does Not Elect to Conduct More Frequent Community
Engagement Verifications. At new §435.556(a)(2)(i), CMS requires States that do not opt to
conduct more frequent verifications of compliance with the community engagement requirement
to assess an applicable individual’s compliance during a “review period,” which is to coincide
with the individual’s eligibility period. An individual’s eligibility period is the period between
the effective date of the individual’s last determination or redetermination of eligibility and the
date the individual’s renewal is due. Therefore, as part of the renewal process, a State will need
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to verify an applicable individual demonstrated or is deemed to have demonstrated community
engagement for the required number of months (specified by the State) during the review period
(and the review period will be the same period as the eligibility period).

CMS interprets “redetermination of eligibility” to mean the redetermination conducted during
the individual’s periodic renewal of eligibility under section 1902(e)(14)(L) of the Act rather
than as a result of a change in circumstances following the redetermination procedures.

Most individuals required to demonstrate community engagement are also subject to the new 6-
month renewal requirement under section 1902(e)(14)(L). CMS notes that most States currently
take between 60 and 90 days to complete all steps in the renewal process for a cohort, and that
this may mean an individual subject to renewals once every 6 months may only have been
enrolled in their current eligibility period for approximately 3 months when the State initiates the
next renewal and begins checking reliable information available to the State. The agency
emphasizes a State should consider how long its renewal process takes when determining the
number of months to require applicable individuals to demonstrate community engagement at
renewal.

Assessing Compliance When State Conducts More Frequent Verifications of Community
Engagement Compliance. At new §435.556(a)(2)(i1), if a State elects to verify compliance more
frequently than at a beneficiary’s renewal, the State must require a beneficiary who is an
applicable individual to demonstrate community engagement during the period between the most
recent verification of community engagement and the date the next verification is due. CMS
provides the example of a State that elects to verify more frequent community engagement,
elects to do so in the third month of each 6-month eligibility period (as well as the 6 month),
and requires demonstration of community engagement for one month at each verification. The
review period would include the first, second, and third months of the eligibility period, and the
applicable individual could meet the requirement by demonstrating community engagement (or
satisfying an exception for deemed compliance) for any one of those three months. At renewal
(the 6" month) the State will again verify the applicable individual’s compliance for any month
during the review period, which would be the fourth, fifth, and sixth month of the eligibility
period.

Prohibition on Assessing Compliance with Community Engagement for Specified Excluded
Individuals. Specified excluded individuals are not applicable individuals. Therefore, States may
not require specified excluded individuals to demonstrate or be deemed as demonstrating
community engagement at application, renewal, or any more frequent verification.

Processing Certain Changes in Circumstances. In accordance with §435.916(c), States must
have procedures to ensure individuals make timely and accurate reports of changes that may
affect eligibility.

At times, a beneficiary enrolled in an eligibility group that is not subject to the community
engagement requirement will have a change in circumstances and become potentially eligible for
an eligibility group that is subject to community engagement (e.g., the adult group or an
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applicable section 1115 demonstration under §435.551). When redetermining eligibility in the
case of a change in circumstance, the State must complete the following steps:
e First the State must determine whether the beneficiary is potentially eligible in the adult
group or applicable section 1115 demonstration.
e Ifso, the State then must evaluate whether the beneficiary is an applicable individual.
e Ifso, then the State must determine if the beneficiary meets or is deemed to meet the
community engagement requirement.
e Then the State can complete the determination of eligibility and, if appropriate, move the
beneficiary into the new eligibility group or demonstration.

In the case of a beneficiary who becomes an applicable individual during their eligibility period,
the review period is the period between the effective date of such individual’s most recent
determination or redetermination at renewal, as applicable, and the end of the month that
precedes the month in which the individual enrolls in coverage in a group or an applicable
section 1115 demonstration subject to community engagement. The end date of this review
period is to ensure that the beneficiary’s compliance is assessed for a month only if the
beneficiary has the entire month to demonstrate community engagement. If the review period is
less than the number of months the State elects an applicable individual must demonstrate
community engagement for eligibility renewal, then compliance will only be required for the
number of months of the review period.

At times, a beneficiary who was previously determined to be a specified excluded individual
may lose that status during their eligibility period. Unless the individual is a specified excluded
individual on another basis, the individual becomes an applicable individual. In assessing
compliance of the individual with the community engagement requirement, the State needs to
determine if the individual demonstrated or is deemed to have demonstrated through an
exception compliance for the lesser of the number of months the State elects under
§435.556(a)(2) or the number of months in the review period. Having been a specified excluded
individual for all or part of a month constitutes a mandatory exception for that individual for that
month.

Notifying Individuals About Eligibility Decisions and Changes in Eligibility Requirements.
Certain eligibility determination notices must specify whether the individual is a specified
excluded individual or, if the individual is an applicable individual, whether the individual
demonstrates community engagement (including by meeting criteria for an exception).
Applicants and beneficiaries have the right to request a fair hearing to appeal the State’s decision
whether the individual is a specified excluded individual or satisfies the community engagement
requirement. A State must provide a beneficiary losing their specified excluded individual status
at least 10 days advance notice and fair hearing rights.

I. Verification of Compliance with and Exceptions and Exclusions from the Community
Engagement Requirement

Under new §435.557 CMS is implementing requirements and State options to verify each of the
following:

Prepared by Health Policy Alternatives, Inc. 46
© All Rights Reserved



(1) Whether an applicable individual is compliant with the community engagement
requirement.

(2) Whether an applicable individual is deemed compliant for a month in which the
individual for part or all of the month was in a mandatory or optional excepted status, and
(3) Whether an individual is a specified excluded individual.

1. Requirement to Conduct Ex Parte Verification

Section 1902(xx)(5) of the Act requires States, for each of the 3 types of verifications described
above and in accordance with standards established by the Secretary, to establish procedures and
use reliable information available to the State without requiring, where possible, the applicable
individual to submit additional information. The statute provides as examples of such reliable
information payroll data, payments or encounter data under the Medicaid statute, and data on
payments to such individuals for the provisions of Medicaid-covered services. The agency
interprets the section as requiring that States attempt to verify on an ex parte basis that an
individual is a specified excluded individual or meets the community engagement requirement
every time the State verifies compliance.

2. Requirement to Use Reliable Information Available to the State

At new §435.557(a) reliable information available to the State is defined as information
necessary for determining eligibility to which the State has access or should have access. The
information States must obtain as reliable information available to the State include at least (i)
information from electronic data sources that the agency has determined effective and as
documented in the agency’s verification plan, (ii) information from other State or local agencies
(such as data from SNAP and TANF agencies; incarceration data from State, county, or other
local correctional facilities; and education information from State colleges or other educational
institutions), (ii1) information related to community engagement from Federal agencies or other
data sources provided through the Federal Data Services Hub (the Hub), (iv) information in the
States eligibility system, (v) information in the individual’s case record, (vi) payroll data, (vii)
claims relevant to the individual that have been adjudicated in the past 12 months, and (viii)
encounter data from the previous 12 months. States must have a process to obtain such
information without seeking information from the individual.

In addition to data sources included in the definition of “reliable information available to the
State”, States must document (i) any other data sources it has determined to be effective (in
accordance with factors described at §435.557(b)(1)(ii)) and will use for community engagement
verification and (i1) when the identified data sources will be used (e.g., at application, renewal, or
both).

3. Requesting Additional Information from Applicants and Beneficiaries for Verification

New §435.557(b) requires the State to establish processes to use reliable information available to
the State to verify an applicable individual’s compliance or deemed compliance with community
engagement or status as a specified excluded individual before requesting additional information
from the individual.
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New §435.557(b)(2) specifies that, except with respect to verifying status of an individual as a
specified excluded individual on the basis of being medically frail or otherwise having special
medical needs, when there is no reliable information available to the State, or the reliable
information is not reasonably compatible with information provided by or on behalf of the
individual, to verify compliance (including deemed compliance through an exception) with the
community engagement requirement or status as a specified excluded individual, the State must
seek additional information from the individual. In those circumstances and for that purpose:
e Before January 1, 2028, the State may require documentation or accept other information
as provided in §435.952(c); and
¢ On and after January 1, 2028, the State must require documentation whenever
documentation is reasonably available.

Further, under new §435.557(b)(2)(iii), the State must accept information other than
documentation to verify an individual’s eligibility when there is no reasonably available
documentation, and may not deny or terminate eligibility solely because the individual is unable
to produce documentation where none exists or none is reasonably available. However, the State
may establish criteria for requiring the individual to provide specific information considered
sufficient to verify the individual’s eligibility in the absence of reasonably available
documentation.

CMS provides the following examples (which are non-exclusive examples) as documentation
reasonably available for individuals to verify their compliance, deemed compliance, or status as
a specified excluded individual: paystubs to verify work hours or income, a document from a
community service organization that demonstrates the number of hours the individual
volunteered, transcripts or class schedules, a document from the VA shoring disability status, and
approval notices from SNAP or TANF. The agency acknowledges there may be circumstances
where no documentation exists or is not reasonably available (e.g., for family caregivers).

There are two exceptions to these policies regarding requesting additional information: (i) When
verifying an individual’s specified excluded individual status on the basis of being medically
frail or otherwise having special medical needs (discussed in section I1.1.7), and (ii) When
verifying mandatory exceptions (discussed in section I.1.8).

4. Verifying Community Engagement at Application, Renewal, and More Frequent Verifications

A State must attempt to verify an individual’s specified excluded individual status or that the
individual demonstrated or was deemed to have demonstrated community engagement using all
reliable information available to the State for all relevant months. The State may only request
additional information or initiate noncompliance procedures after reviewing the reliable
information available to the State and determining the State does not have sufficient information
to confirm that the individual has such status or to satisfy such compliance or deemed
compliance.

A State must always determine an individual has specified excluded individual status if the State
has sufficient information to make that determination, and that determination must occur before
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assessing compliance (because, as discussed above, if such status is demonstrated then the
individual is not an applicable individual and compliance with community engagement is not
required). However, if a State has enough information to determine that the individual
demonstrates compliance or meets an exception’s criteria, but it also appears the individual could
qualify for the specified excluded individual status and the State needs more information to
verify that status, the State must enroll the individual promptly based on the information
available (provided all other eligibility criteria are met) and then proceed to verify post-
enrollment whether the individual meets the criteria for the exclusion.

States must confirm whether an individual is a specified excluded individual as part of the more
frequent verification process in order to first determine if the individual is an applicable
individual. At the same time more frequent verifications are specific to applicable individuals.
Consequently, individuals identified as specified excluded individuals during their most recent
verification are not subject to more frequent verifications, unless the State has information
indicating the individual is no longer (or is anticipated to be losing their status as) a specified
excluded individual (such as by turning age 19).

5. The Federal Data Services Hub or Other Electronic Service

States can access data sources through the Federal Data Services Hub for use in verifying
Medicaid eligibility. The Hub is operated by CMS. The agency expects to establish additional
data sources through the Hub to verify factors that could impact whether an individual is subject
to the community engagement requirement and whether they demonstrate compliance (or
deemed compliance). States will also be able to access information specific to community
engagement through other Federal services which CMS is establishing, such as the Eligibility
Made Easy (Emmy) tool.

6. Verifying Compliance with Community Engagement Activities

Effective January 1, 2027, most individuals required to demonstrate community engagement will
also be subject to a new 6-month renewal requirement for the adult group under section
1902(e)(4)(L) of the Act. American Indians and individuals enrolled in section 1115
demonstrations (other than those that cover certain adults eligibles and provide certain minimum
essential coverage (MEC) to all individuals who would be eligible if the State provided coverage
to the adult group under the State plan) are not subject to the 6-month renewal and instead must
be renewed every 12 months. CMS advises States to take this new 6-month renewal requirement
into consideration when determining whether to verify community engagement between
renewals (that is, more frequently than every 6 months).

a. Verifying Hours of Work

An applicable individual demonstrates community engagement for a month if the individual
works not fewer than 80 hours in that month. Work includes work in exchange for money, in-
kind work, unpaid work other than community service, and any combination of those options. In
compliance with the ex parte verification requirement under section 1902(xx)(5) of the Act
(discussed above), to verify hours of work, States must first attempt to verify compliance using
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the reliable information available to the State that it relies on to verify income to the extent those
sources provide information about work hours. When currently available data sources are not
sufficient, States should establish a connection to other data sources that provide such
information. Beginning January 1, 2028, when a State is unable to verify work hours using
reliable information available to the State, the State must require documentation when it is
reasonably available and must establish a process to accept other information when there is no
reasonably available documentation.

Verifying Hours for Certain Caregivers. A family caregiver is a specified excluded individual if
the caregiver meets any of the following criteria:

e Primarily resides with a dependent child or disabled individual for whom the caregiver
provides assistance that occurs on a regular basis and is not solely incidental.

e s arelative (defined under §435.554(a), but without regard to the requirements to live
with or to assume primary responsibility) of a dependent child or disabled individual for
whom the caregiver provides assistance that occurs on a regular basis and is not solely
incidental.

e Does not reside with and is not a relative (as defined, but without regard to the
requirements to live with or to assume primary responsibility) of a dependent child or
disabled individual but provides not fewer than 80 hours of assistance that is not solely
incidental in nature.

In order to determine the third possible prong above for a family caregiver to be considered a
specified excluded individual, a State must verify the number of hours of care provided. In the
case of a family caregiver who does not reside with and is not a relative of a dependent child or
disabled individual and does not provide at least 80 hours of assistance, the caregiver would not
be a specified excluded individual, but the hours of assistance would count as unpaid work and
the individual could engage in additional activities to reach the 80-hour threshold.

CMS recognizes there will be cases in which caregiving assistance is not reflected in reliable
information available to the State and in those instances the State must seek information from the
individual to verify caregiving hours.

b. Verifying Community Service

An applicable individual may demonstrate community engagement by completing not fewer than
80 hours of community service through a structured program for the direct benefit of the
community under a public or nonprofit organization for a month. As community service
activities will vary by community, CMS believes States should identify the sources of reliable
information available to the State that will be effective for verifying community service hours.
When reliable information is not available to the State or the reliable information that is available
is not reasonably compatible with the information provided by or on behalf of an applicable
individual, the State is required to have procedures in place to verify hours of community service
in an auditable way, and if documentation is not reasonably available, must have a process to
accept other information sufficient to verify community service.
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c. Verifying Participation in a Work Program

An applicable individual may demonstrate community engagement for a month by participating
in a work program for at least 80 hours in that month. CMS believes States are in the best
position to identify available sources of reliable information since work programs may vary by
State, but since the statute specifies a work program is defined in section 6(0)(1) of the FNA,
States should consult their SNAP program to identify data sources SNAP uses. As with all the
circumstances for satisfying community engagement, if reliable information is not available to
the State, the State must then seek information from the individual to verify hours of
participation in a work program.

d. Verifying Enrollment in an Educational Program

An applicable individual may demonstrate community engagement in a month if the individual is
enrolled in an educational program at least half-time, as determined by the school or institution.
States could establish data exchanges with the State universities and other educational settings or
purchase data from a third party entity, as long as the State complies with applicable privacy and
data sharing laws. CMS is also looking into making data available through the Hub.

Since an applicable individual may satisfy the community engagement requirement through a
combination of activities, States must have procedures to calculate the number of hours an
applicable individual participates in an educational program when enrolled for less than half-
time. If the State does not have a data source that provides credit hours or participation hours for
students enrolled for less than half-time, the State must seek information from the individual to
determine the number of hours the individual participated in the educational program based on
the number of credit or instruction hours. Section II.C.6 provides further information about
calculating hours of participation in an educational program for those enrolled less than half-
time. Same as with the above circumstances, if there is no reliable information available to the
State, or the reliable information is not reasonably compatible with the information provided by
or on behalf of the individual, the State must seek information from the individual to verify
compliance.

e. Verifying Compliance Using a Combination of Activities

An applicable individual may satisfy the community engagement requirement through a
combination of the above-described activities. States must have procedures in place to aggregate
hours from those activities in a given month and must not request that the applicable individual
provide documentation or other information when the sum of the hours as reflected in reliable
information available to the State is sufficient.

1. Verifying Compliance Based on Monthly Income

Subparagraphs (F) and (G) of section 1902(xx)(2) of the Act provide two additional ways that an
applicable individual may demonstrate community engagement for a month. Specifically,
community engagement is demonstrated if the individual has a monthly income that is no less
than the applicable Federal minimum wage requirement under section 6 of the Fair Labor
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Standards Act of 1938 (FLSA) multiplied by 80 hours, or is a seasonal worker described in
section 45R(d)(5)(B) of the Internal Revenue Code of 1986 with an average monthly income
over the preceding 6 months that is not less than the applicable Federal minimum wage
requirement multiplied by 80 hours. Section I1.C.8 provides further details about these two
categories. To verify community engagement based on these income-related paths, CMS directs
that States should use the same data sources they use to verify financial eligibility.

7. Verifying Status as a Specified Excluded Individual

At the times of application and renewal, States must have processes and use reliable information
available to the State without requiring, where possible, additional information to verify that an
individual meets the definition of a specified excluded individual. There is no requirement that a
specified excluded individual satisfy that status for the required number of months during the
review period (as described in section II.H). Instead, States must verify if an individual satisfies
that status at the time of application or renewal or if the State receives information indicating a
change in circumstances that may affect eligibility. Also, States may not reverify a specified
excluded individual’s status as part of verifications that are other than the regular scheduled
renewals (i.e., may not reverify under the more frequent verifications, if the State elects to
conduct more frequent verifications) unless the State has information about such a change in
circumstances. However, conversely, when conducting the more frequent verifications, a State
must verify an individual is NOT a specified excluded individual (or said differently, an
applicable individual has not become a specified excluded individual) to verify the individual is
an applicable individual required to meet community engagement.

Section IL.E provides further discussion about the definition of specified excluded individuals
and the nine categories of individuals satisfying such status. Verification requirements for each
of those categories are as follows.

For all the exclusion categories (discussed below), a State must first attempt (in accordance with
the ex parte requirement discussed above) to verify status through reliable information available
to the State. If there is not reliable information available to the State (or reliable information is
not reasonably compatible with information provided by or on behalf of the individual) the State
must seek information from the individual. Beginning January 1, 2028, this will need to be done
through documentation if reasonably available and if not reasonably available the State must
accept other sufficient information.

Former Foster Care Children. Under section 1902(xx)(9)(A)(i1)(I), an individual is a specified
excluded individual on the basis of eligibility for the former foster care children (FFCC) group
described in section 1902(a)(10)(A)(1)(IX) of the Act. Eligibility under the FFCC group is part of
a State’s eligibility screening and determination process and State Medicaid applications include
questions related to this status. CMS specifies that States should use these existing data in the
State’s eligibility system to verify an individual’s status as a specified excluded individual under
this category. If individuals in the adult group or a section 1115 demonstration that provides
MEC meet the criteria to be in the FFCC group, CMS directs that a State should move the
individual to that group or determine they are specified excluded individuals under this category.
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American Indians. Under section 1902(xx)(9)(A)(i1)(II), Americans Indians are specified
excluded individuals. State Medicaid applications already ask questions about American Indian
status. CMS specifies that States should use these existing data collected and follow their
existing verification policies to verify an individual qualifies as a specified excluded individual
in this category. States do not need to reverify an individual’s status as a specified excluded
individual on this basis.

Parent, Guardian, Caretaker Relative, or Family Caregiver of a Dependent Child or Disabled
Individual. Under section 1902(xx)(9)(A)(ii)(II), an individual who is the parent, guardian,
caretaker relative, or family caregiver (as defined in section 2 of the RAISE Family Caregivers
Act) of a dependent child 13 years of age and under or a disabled individual is a specified
excluded individual. The information needed to verify an individual’s status under this category
for the purpose of the exclusion, and the reliable information available to the State to do so,
varies because of the diverse definitions and requirements applicable to each of the
subcategories.

For all of the subcategories, the State must verify that the individual receiving care is either a
dependent child or a disabled individual. Section II.E.3 provides further information on how
these terms are defined for purposes of the community engagement requirement. To verify
disability status of the individual receiving assistance, the State must attempt to use reliable
information available to the State, to the extent the State has consent to access the information of
the individual receiving care. Where there is no reliable information available to the State,
including if the State does not have consent to access the information of the individual receiving
care and the information 1s therefore unavailable, the State must seek information from the
applicant or beneficiary to verify such disability status.

For all of these subcategories, the State must also verify the individual’s relationship to the
dependent child or disabled individual. The State must require a court order or other legal
instrument in accordance with State law to verify an individual’s status as a guardian.

CMS also instructs that States should rely on household composition and relationship data
collected during the application process and stored in the eligibility system to verify the shared
residence or familial relationship when possible.

As described in more detail above, in the case of a family caregiver, that caregiver is a specified
excluded individual if they satisfy any of the following: (1) resides with the dependent child or
disabled individual for whom the caregiver provides assistance that occurs on a regular basis and
not solely incidental, (2) is a relative of the dependent child or disabled individual for whom the
caregiver provides such assistance, or (3) the individual does not so reside with the dependent
child or disabled individual and is not such a relative, but provides not fewer than 80 hours of
assistance to that dependent or individual per month. For the first two paths for an applicant or
beneficiary to satisfy the family caregiver subcategory to meet the exclusion definition, the State
must collect information necessary to verify that the assistance provided by the applicant or
beneficiary is provided on a regular basis and is not solely incidental in nature. For the third path,
the State must verify the number of hours of caregiving assistance provided and in order to
determine specified individual exclusion status for the applicant or beneficiary.

Prepared by Health Policy Alternatives, Inc. 53
© All Rights Reserved



Veterans with a Disability Rating as Total. Under section 1902(xx)(9)(A)(11)(IV), veterans with a
total disability rating are specified excluded individuals. A total or 100 percent disability rating
from the VA (either temporary or permanent) is needed to satisfy this category. CMS interprets
this to include veterans with a total disability based on individual unemployability (TDIU) which
allows veterans with service-connected disabilities to receive 100 percent disability
compensation if they cannot maintain substantial gainful employment, even if their disability
rating is not 100 percent. If a State does not have an established data connection to VA to verify
an individual’s status, the State must request documentation from the individual demonstrating
the veteran’s permanent or temporary disability rating of 100 percent (or the veteran’s status as
TDIU). Temporary total disability status would need to be verified every 12 months. For
permanent disability status States will need to rely on the VA’s determination the condition is
not likely to improve and States are not to reverify that status.

Individuals Who are Medically Frail or Otherwise Have Special Medical Needs. Under section
1902(xx)(9)(A)(i1)(V), individuals who are medically frail or otherwise have special medical
needs are specified excluded individuals.

When determining whether an individual satisfies exclusion status based on this category, a State
must verify:

e The presence of a condition or diagnosis that meets the criteria under
§435.554(c)(5)(1)(A) through (E) (i.e., blind or disabled; having a substance use disorder
with a disabling mental disorder; having a physical, intellectual or developmental
disability that significantly impairs ability to perform one or more ADLs; or having a
serious or complex medical condition); and

e That the condition or diagnosis impairs the individual’s ability to comply with the
community engagement requirement.

The State will need to attempt to verify the individual meets this status on this basis using
reliable information available to the State (ex parte), including adjudicated claims or encounter
data, as relevant to the individual, from the prior 12 months. If such reliable information is not
available then the State needs to seek documentation if reasonably available and, if not
reasonably available, other information from the individual. CMS directs that information should
include multiple domains to be effective in identifying those who meet this exclusion, including
their condition, utilization of services, and their level of impairment.

CMS states that absence of adjudicated claims or encounter data may not be used to determine
ineligibility for this exclusion category. When the State is unable to verify the status from
information available to the State, the State must provide the individual with opportunity to
provide documentation or other information demonstrating the status. States may accept provider
documentation from practitioners qualified to determine the individual’s condition qualifies them
as medically frail or having other special medical needs. States must share with CMS (upon the
agency’s request) the States’ lists of practitioners qualified to make this determination.

Before January 1, 2028, States may require documentation or accept other information to verify
an individual’s medical frailty status. Beginning January 1, 2028, when no reliable information is
available to the State to verify an individual’s status under this exclusion category or when such
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information is not reasonably compatible with information provided by or on behalf of the
individual, a State may only use a statement or other information provided under penalty of
perjury one time during an individual’s period of enrollment to verify the individual’s status
based on being medically frail or having other special medical needs. After that one time, during
a period of continuous enrollment, at the next regularly scheduled renewal, in the absence of
available information, the individual needs to provide documentation demonstrating medical
frailty or other special medical needs. CMS believes that this requirement will motivate the
individual to access care (in order to generate the claims or encounter data or other
documentation).

States must reverify an individual is medically frail or otherwise has other special medical needs
at least every 12 months, but may reverify more frequently. Even if a State elects 12-month
reverifications, if an individual was enrolled or last verified based on information provided under
penalty of perjury (such as responses in a screening tool) without additional verification,
beginning January 1, 2028, the individual’s status must be reverified at the next regular renewal,
which could be 6 months from the last verification.

CMS recognizes Federal privacy protections, such as 42 CFR part 2 (which protects the
confidentiality of SUD patient records). CMS specifies that States must ensure they take
appropriate steps to safeguard Medicaid beneficiary and applicant information used to identify
and verify specified excluded individual status, and that the information is accessed, handled,
and stored in accordance with applicable Federal and State privacy laws.

Individuals Compliant with TANF Work Requirements and Individuals Not Exempt from SNAP
Work Requirements. Section 1902(xx)(9)(A)(i1)(VI) of the Act specifies that individuals who
comply with work requirements imposed by the State as a condition of eligibility for TANF and
individuals who are members of households that receive SNAP benefits (and not exempt from a
work requirement under the FNA) are specified excluded individuals. Therefore, States must
have a process to obtain information from the TANF agency and from the SNAP agency to
determine whether an individual satisfies either criterion.

Participants in Drug Addiction or Alcoholic Treatment and Rehabilitation Programs. Under
section 1902(xx)(9)(A)(11)(VII) of the Act, individuals participating in certain drug or alcoholic
treatment and rehabilitation programs (specifically those defined in section 3(h) of the FNA) are
specified excluded individuals. States (to comply with the ex parte requirement) will be required
to attempt to verify participation in drug addiction or alcoholic treatment and rehabilitation
programs using adjudicated claims, payment and encounter data, and other relevant information
available to the State.

Inmate of Public Institution. Under section 1902(xx)(9)(A)(i1)(VIII) of the Act, individuals who
are inmates of a public institution are specified excluded individuals. States must have
procedures to obtain data showing whether an individual is (or was at any point during the
previous 3 months) such an inmate and must use reliable information available to the State, when
possible, to determine whether an individual is such an inmate. CMS instructs that States should
use existing connections with State agencies and local governments, such as those established to
implement the prohibition on termination of Medicaid enrollment due to incarceration (as
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required per the amendments made by section 205 of division G of the Consolidated
Appropriations Act, 2024).

Pregnant or Eligible for Postpartum Coverage. Under section 1902(xx)(9)(A)(ii)(IX) of the Act,
pregnant and postpartum women who are entitled to medical assistance under paragraph (5) or
(16) of section 1902(e) of the Act are specified excluded individuals. Under existing
§435.956(e), a State must accept an attestation of pregnancy or entitlement to postpartum
medical assistance unless the State has information that is not reasonably compatible with such
attestation. CMS instructs States should use information reported at application, as a change in
circumstance, or at renewal (from the State eligibility system or individual’s case record) to
verify exclusion status on the basis of this category. States may verify status based on claims
data, health records, or other reliable information available to the State.

8. Mandatory Exceptions

The categories of mandatorily excepted individuals are discussed in section ILE. If an applicable
individual qualifies as a mandatorily excepted individual under section 1902(xx)(3)(A) of the
Act for all or part of a month, the State must deem that individual as having demonstrated
community engagement for that month. Further, that statutory exception allows a State o elect to
not require an individual to verify information resulting in such deeming (i.e., to deem the
individual without further verification) if the individual for part or all of the month was a
specified excluded individual or satisfied the criteria for a mandatory exception. CMS interprets
this provision to permit a State to deem an applicable individual to have demonstrated
community engagement without requiring documentation or other information in the absence of
reasonably available documentation onl/y if the individual provided information on an
application, renewal or other State form, or when reporting a change in circumstance indicating
they qualify for an exception and there is no reliable information available to the State to verify
the information the individual provided.

If reliable information available to the State is inconsistent with information provided by the
applicable individual then, beginning January 1, 2028, the State must require documentation or
(if documentation is not reasonably available) other information to resolve the inconsistency.

CMS describes that many of the mandatory exceptions include individuals for whom a State’s
eligibility system is likely to already have information on which the State would rely to verify
whether an individual falls under the mandatory exception. To verify if an applicable individual
qualifies for a mandatory exception, the same requirement under §435.557(g)(1) applies as
discussed above — that is the State must use reliable information available to the State.

9. Verifying Optional Short-Term Exceptions

Optional exceptions from the community engagement requirement that are available to States to
implement are discussed in detail in section II.G. Under section 1902(xx)(3)(B) of the Act, State
may implement exceptions for specific short-term hardship events. Those States that make this

election must deem applicable individuals who satisfy the criteria for any of the listed events for
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a month as having demonstrated community engagement for that month. Therefore, for a State
electing to implement the optional short-term hardship exceptions the following applies.

Applicable Individuals in Certain Medical institutions or Receiving Outpatient Services. The
State must attempt — using reliable information available to the State (before requesting
information from the individual) — to verify if an applicable individual is receiving inpatient
hospital services, nursing facility services, services in an ICF/IID, inpatient psychiatric hospital
services, or such other services of similar acuity. Reliable information available to the State
includes at least adjudicated claims and encounter data relevant to the individual for the
preceding 12 months. In the absence of reliable data available to the State, the State must seek
additional information for verification and, beginning January 1, 2028, if there is no reliable
information available to the State or the information is not reasonably compatible with the
information provided by or on behalf of the individual, the State must require documentation
(such as from a provider, a medical bill or admission or discharge paperwork) or, if
documentation is not reasonably available or does not exist, other information.

Applicable Individual or Dependent Must Travel Outside of Community for Extended Period to
Receive Medical Services Necessary for a Serious or Complex Medical Condition. For this
category of the optional short-term hardship exception, States must attempt to verify the serious
or complex condition and receipt of medical services (including the location and date of services)
using reliable information available to the State, including adjudicated claims or encounter data,
as relevant, for the preceding 12 months and, as applicable, information from other electronic
data sources. Also, in the case the dependent is the individual traveling, the State must verify the
relationship to the applicable individual. In addition, in the case the exception is on the basis of
the dependent traveling for receipt of medical services, while the applicable individual does not
also have to be traveling, the State must verify the applicable individual had to take leave from
employment or from other community engagement activities because of the dependent’s medical
condition or travel.

Beginning January 1, 2028, when no reliable information is available to the State, the State must
require documentation (such as medical records providing dates and locations of services) and
the State must establish procedures to accept other information when there is no available
documentation or documentation is not reasonably available. In all cases, however, if the
applicable individual is the dependent’s legal guardian, a court order or other legal instrument is
required to verify the relationship.

Emergency and Disaster Declarations and High Unemployment Rate. Section I1.G.5 discusses in
detail the elements of this short-term hardship exception. States electing to offer the short-term
hardship exceptions must apply an automatic short-term hardship exception to applicable
individuals residing in areas affected by an emergency or disaster declaration or, if the State
requests CMS, in an identified high unemployment rate area. States must store and be able to
produce records supporting verification of the emergency, disaster, or high unemployment rate
upon request for an audit or other review.
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J. Noncompliance Procedures (§435.558)

If a State is unable to verify that an applicable individual has demonstrated community
engagement (or is deemed to have demonstrated community engagement) during a review
period, section 1902(xx)(6) of the Act imposes duties on the State, including the following:

e To provide a notice of noncompliance to the applicant or beneficiary that describes how
the individual may make a “satisfactory showing” of compliance and how the individual
may reapply for coverage;

e To provide a 30-day period®® for the individual to satisfactorily show they met the
community engagement requirement or that the requirement does not apply;

e To continue to provide coverage to the individual during that 30-day period; and

e If the individual fails to satisfactorily show during that 30-day period that they met the
community engagement requirement or that the requirement does not apply, to deny the
application, or if applicable, disenroll the beneficiary from coverage no later than the last
day of the month following the month in which the 30-day period ends.

Before denying an application or disenrolling the individual, the State must consider whether
there is another basis of eligibility. In addition, the State must also provide written notice of an
eligibility determination (including at least 10 days advance notice in the case of an eligibility
termination or reduction) and the opportunity for a fair hearing to applicants and beneficiaries.

Section 1902(xx)(6) of the Act is implemented in new §435.558.

1. Providing a Notice of Noncompliance (§435.558(a))

This section implements statutory requirements relating to the notice of noncompliance, the 30-
calendar-day period for the individual to respond to the notice, and the duty to continue
furnishing Medicaid covered services until the individual is determined ineligible.

Section 1902(xx)(6) does not define the term “a satisfactory showing of compliance,” and CMS
interprets it to mean that the individual provides sufficient information or documentation to
allow the State to verify (i) compliance with the community engagement requirement for the
review period in accordance with the verification procedures or (i) that the requirement does not
apply to the individual (for example, because the individual is excluded from the definition of
applicable individual).?’

2. Defining “Unable to Verify” Compliance with the Community Engagement Requirement

(§435.558(b))

Section 1902(xx)(6) also does not define the term “unable to verify” with respect to compliance
with the community engagement policy. CMS defines the term® in three contexts: (i) at
application, (ii) as part of a renewal, and (iii) as part of the more frequent compliance verification
under §435.557(d).

28 Note that this is a period of 30 calendar days.
2 See §435.558(a)(2).
30 See clauses (1) through (3) of §435.558(b).
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At Application. The State is unable to verify compliance at application when it has insufficient
information after reviewing the information provided by the individual at application and the
reliable information available to the State. A State is considered to have insufficient information
at application if the information provided by the applicant is not reasonably compatible with the
reliable information available to the State, or the individual did not provide the additional
information or documentation requested by the State to verify that they met or are deemed to
have met the community engagement requirement.

As Part of a Renewal. The State has two options to determine that it is unable to verify
compliance as part of renewal under section 1902(e)(14)(L) of the Act and §435.916. Option 1 is
when the State lacks sufficient information after accessing reliable information available to the
State at renewal. Option 2 is when the renewal form for beneficiaries whose eligibility cannot be
renewed based on reliable information is either not returned or lacks sufficient information for
verification. CMS notes that the 30-day period for the notice of noncompliance may not be
extended to align with a longer period for beneficiaries to return their renewal form. Two
examples are included in the preamble for Option 2.

As Part of More Frequent Compliance Verification. The State has two options to determine that
it is unable to verify compliance as part of the more frequent verification under §435.557(d).
Option 1 is when the State lacks sufficient information after accessing reliable information
available to the State. Option 2 is when the State, after accessing that information, requests
additional information from the individual, and that additional information is either insufficient
or not provided.

3. Content and Timing of the Noncompliance Notice (§435.558(¢c))

In specifying requirements for the content of the notice of noncompliance, CMS expands on the
requirements specified in section 1902(xx)(6)(B) so individuals understand the noncompliance
process and consequences of not responding. Clauses (1) through (vii) of §435.558(c)(1) require
the notice to contain clear statements of the following information:

e How to satisfactorily show compliance, including the months assessed by the State, how
to demonstrate community engagement, and how to show the individual is deemed to
have demonstrated that engagement;

e How to satisfactorily show that the community engagement requirement does not apply

to the individual;

The deadline for the individual to submit information requested by the State;

How to submit the information to the State;

A description of the consequences of noncompliance;

How to reapply for Medicaid if the individual’s application is denied or if they are

disenrolled; and

e For States that provide the short-term hardship exception under §435.555, information
about short-term hardship events.

Presumed Receipt of Notice. To determine the beginning of the 30-day period, CMS will treat
the notice as received by the individual 5 days after the date on the notice. However, an applicant
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or beneficiary can overcome that presumption by showing that they did not receive the notice
within the 5-day period.

4. State Responsibilities When There is No Satisfactory Showing of Compliance (§435.558(d))

If no satisfactory showing of compliance is made after the 30-day period, the State must first
consider all other bases of Medicaid eligibility for the individual before denying coverage at
application or terminating existing Medicaid coverage. If a State has any information that
indicates the individual is potentially eligible for a non-MAGI eligibility group, the State must
collect the needed additional information to determine eligibility for Medicaid on any non-MAGI
basis. If the State determines eligibility on another basis, it must enroll the individual in that
eligibility group.

After having considered all other bases of Medicaid eligibility, for individuals ineligible for
Medicaid coverage, the State must either—
(1) for an application for coverage, deny the application, and provide advance written notice
and fair hearing rights to the individual; and
(2) for an enrolled beneficiary, disenroll the beneficiary by the end of the month following
the month in which the 30-day period ends, and provide advance written notice and fair
hearing rights to the individual.
States must include a clear statement of the specific reasons supporting the intended action.

States must also determine whether the individual may be eligible for other insurance
affordability programs, such as subsidized Exchange coverage.

5. Reenrollment and Reconsideration Periods (§435.558(e) and (f))

CMS clarifies in §435.558(e) that States may not impose any restriction on an applicable
individual’s ability to re-apply for coverage or their ability to receive coverage if determined
eligible upon reapplication based on a prior denial of eligibility or disenrollment for
noncompliance under the community engagement requirement. States must also furnish benefits
to eligible applicable individuals with reasonable promptness and in accordance with the State
plan regardless of a prior denial of eligibility or disenrollment for noncompliance, and they are
prohibited from imposing waiting or lock-out periods.

Pursuant to §435.558(f), States must reconsider eligibility under new §435.916(a)(3)(ii1), if an
individual, who was enrolled with eligibility based on MAGI, was disenrolled for failure to
submit information requested in a notice of noncompliance and submits the information during
the reconsideration period under that section.

6. Noncompliance Procedures and Ensuring Timely Eligibility Determinations at Application
(§435.912(e)(3))

States are required to complete eligibility determinations for Medicaid promptly and without
undue delay. Generally, this means eligibility determinations for individuals who apply on the
basis of disability must be completed within 90 days and within 45 days for all other eligibility

Prepared by Health Policy Alternatives, Inc. 60
© All Rights Reserved



pathways, including based on MAGI.?>' CMS believes the 45-day timeliness standard for MAGI
beneficiaries is necessary to prevent delays in applicants’ eligibility determinations, but it
acknowledges that the notice of noncompliance (requiring States to afford a 30-day period for
individuals to satisfactorily show compliance) complicates a State’s ability to meet the 45-day
timeframe.

CMS adds a new exception to the 45-day timeliness standard for applicants who receive the
notice of noncompliance and when the State is unable to meet that 45-day standard because of
the required 30-day period. A State may use this exception but only on a case-by-case basis; it
must also document the reason for the delay in the applicant’s case record. CMS notes that this
exception may not be used when a State requests information that is not related to the notice of
noncompliance.

7. Impact of Noncompliance and Eligibility for Financial Assistance for Coverage on a Health
Insurance Exchange

Citing section 1902(xx)(7)(B) of the Act, CMS states that an applicable individual who does not
demonstrate community engagement or is not deemed to have done so, who would otherwise be
eligible for Medicaid coverage under the State plan (or waiver), is precluded from eligibility for
APTC and PTC. It will issue guidance on how States should coordinate with Exchanges.

K. Implementation Timing (§§435.559 and 435.560)

Pursuant to section 1902(xx)(1) of the Act, States must, by no later than January 1, 2027,
implement community engagement requirements, which apply to individuals applying for
Medicaid and individuals enrolled in Medicaid. (States may opt to implement the requirements
sooner.) Section 1902(xx)(11) permits CMS to delay the implementation of the community
engagement requirements until as late as December 31, 2028, if the State can demonstrate it has
made meaningful efforts towards implementing the requirements but has experienced
extraordinary, severe, or unexpected issues that hinder its progress.

1. Implementation Date (§435.559)

CMS considers the implementation date for community engagement requirements to be the date
on which the State makes meeting those requirements a condition of an individual’s eligibility
for Medicaid. Thus, applicable individuals applying for medical assistance on or after the
implementation date or those enrolled on or after that date must be required to demonstrate (or be
deemed to demonstrate) community engagement as a condition of eligibility.

2. Special Considerations at Implementation

a. Pending Applications and Implementation of the Community Engagement Requirement

An application submitted by an individual before the implementation date and for which
eligibility determinations have not yet been made must be adjudicated according to the policies

31 See §435.912.
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in place on the date the application was submitted even if the eligibility determination is made
after January 1, 2027. If Medicaid eligibility is granted, the individual would have to meet the
community engagement requirements for enrolled individuals as part of the individual’s next
scheduled periodic renewal of eligibility.

b. Community Engagement Requirement for Enrolled Beneficiaries at Implementation

Pursuant to section 1902(xx)(1)(B) of the Act, States must require applicable individuals
enrolled in Medicaid to demonstrate community engagement for 1 or more months during the
period between the individual’s most recent determination of eligibility and their next regularly
scheduled redetermination of eligibility. The statute does not explicitly state when States must
first verify compliance with the community engagement requirement for individuals already
enrolled in the State’s Medicaid program as of the State’s implementation date. CMS interprets
the statute as allowing States to begin verifying an applicable individual’s compliance with
community engagement at the first renewal initiated on or after the State’s implementation date.

CMS has learned from States that the renewal process may take between 60 to 90 days. Thus, if
States had to verify compliance for an individual with a renewal date of January 31, 2027, many
States would be required to apply the community engagement requirement at renewals initiated
as early as November 2026. CMS believes it is reasonable to base the first required verification
of an enrolled beneficiary’s compliance with the requirements on when a renewal is initiated in
relation to the State’s implementation date.

3. Systems Changes Needed to Implement Community Engagement

CMS describes multiple interrelated changes States must make to their Medicaid Enterprise
Systems (MES) to comply with the community engagement requirements, both before and after
the implementation date, as well as its plans to monitor the progress States make toward system
readiness through its oversight activities. It will periodically check to see if the system meets
applicable Federal requirements, including for purposes of enhanced Federal matching rates as
well as for determining whether the State is making a good faith effort toward compliance.

The preamble also describes the conditions for the 75 percent FFP, including reporting
requirements for transaction data, operational reports with metric data, and performance
information, which seems to indicate an interest in closely following whether States are meeting
the conditions for the enhanced FFP. CMS notes that if a State must design, develop, or install
new or enhanced eligibility and enrollment systems to implement the community engagement
requirement, it could be eligible for 90 percent FFP for those costs. However, it cautions States
and vendors that systems changes required to implement community engagement requirements
should be timely, operationally practical and cost-effective.

4. Good Faith Effort Exemption (§435.560)

Section 435.560 addresses how States may request a good faith effort exemption, the criteria
CMS uses to evaluate such requests, and the duration and reporting requirements of such
exemptions, if granted. CMS will develop a template for States to apply for an exemption.

Prepared by Health Policy Alternatives, Inc. 62
© All Rights Reserved



a. Criteria

In reviewing an exemption request, CMS will consider the following criteria:

e The State’s actions taken to implement the community engagement requirement;

e Significant barriers to or challenges in meeting such requirements (such as funding,
design, development, procurement, or installation of necessary systems or resources);

e The State’s detailed plan, timeline, and milestones for fully implementing the community
engagements requirement; and

e Any exigent circumstances (such as an administrative or other emergency beyond the
State agency’s control).

CMS says it is primarily interested in actions that show consistent effort and progress towards
implementation across multiple domains (e.g., procurement, policy development, and operational
preparations). A State should also be able to show that it has already identified risks, notified
CMS of those risks, and sought technical assistance from CMS.

With respect to requirements for the State’s detailed plan and timeline, the plan should provide
sufficient detail for CMS to assess the State’s progress, and it must include key milestones
towards full compliance as well as plans to address challenges identified by the State as part of
its exemption request.

CMS provides examples such as a cybersecurity incident or a natural disaster as the types of
exigent circumstances a State may face.

b. Duration of Exemption

While the statute permits exemptions to be available until December 31, 2028, CMS expects to
approve initial requests for no longer than 6 months. It may grant extensions if the State
continues to demonstrate a good faith effort to meet all applicable requirements; no extension
would be permitted beyond December 31, 2028. If the State does not continue to meet all the
conditions for an exemption, including the reporting requirements under 435.620(d) (described
below), CMS may terminate the exemption.

¢. Reporting Requirements for States Granted Good Faith Effort Exemptions

CMS emphasizes the importance of meeting reporting requirements under 435.620(d), which
include (1) quarterly reports on the status of the milestones under the State plan and timeline for
achieving full compliance and (ii) information on specific risks or newly identified barriers or
challenges to full compliance as well as the State’s plan to mitigate those risks, barriers, and
challenges.

CMS anticipates setting deadlines for the quarterly reports and notes it may make more frequent
requests for data, operational details and reporting. Failure to meet the reporting requirements
could not only terminate the exemption but could also result in a corrective action against the
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State for failure to substantially comply with section 1902 of the Act in administering the State
plan.

L. Outreach (§435.561)

Section 1902(xx)(8) of the Act requires States to notify enrolled applicable individuals of the
requirement to demonstrate community engagement. Section 435.561 establishes requirements
for the notices, including the intended recipients, the time and frequency of their transmittal,
their content, the form of transmittal, and coordination with other notices.

1. Notification of Eligible Individuals

States must send the notices to individuals who are eligible to enroll or are enrolled under
§435.119 (the adult group) and to individuals who otherwise are eligible to enroll or are enrolled
in coverage under an applicable section 1115 demonstration. CMS believes it is necessary to
require that initial and periodic outreach notification be provided to all individuals enrolled in the
adult group described at §435.119 or in an applicable section 1115 demonstration, rather than
only to applicable individuals. It does not believe States can determine which enrolled
beneficiaries meet the definition of an “applicable individual” before the implementation date of
the community engagement requirement. CMS places the burden on States to include clear
information in the outreach notice so individuals understand who qualifies for an exception (or
who is a specified excluded individual) and that additional actions would not be needed by those
individuals to demonstrate compliance.

CMS clarifies that the content of the notice must be directed specifically to the individuals who
must receive the notice rather than to the general public; it also clarifies that notifying

individuals of a webpage alone would not satisfy the outreach requirement.

2. Timing of Outreach Notices

Initial Notices. CMS will require States to provide outreach notices 3 months before the
community engagement requirement becomes effective in the State plus the number of months
the State specifies for applicants to demonstrate compliance with the community engagement
requirement. States that elect to implement the adult group under §435.119 at a later date must
also conduct outreach about the community engagement requirement prior to the effective date
of the adult group in the State plan. Similarly, States that implement the community engagement
requirement in a section 1115(a)(2) demonstration project must conduct outreach prior to the
implementation date of the demonstration project expenditure authority.

Table 2 in the IFC (reproduced below) provides examples.
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TABLE 2: Example of Outreach Notification Timeframes

Effective Date Month Outreach Must Occur
1 Month to Demonstrate 2 Months to Demonstrate | 3 Months to Demonstrate
Compliance, Plus 3 Compliance, Plus 3 Compliance, Plus 3
Months Months Months
December 1, 2026 | August 2026 July 2026 June 2026
January 1, 2027 September 2026 August 2026 July 2026
July 1, 2028 March 2028 February 2028 January 2028

Subsequent, Periodic Notices. After the initial outreach notices described above, States must also
periodically provide outreach notices through at least two modalities (described below). CMS
will require the provision of periodic outreach notices as follows:

e Following a determination or redetermination of eligibility at application, at renewal, and
based on a change in circumstances;

e When the State elects the short-term hardship exception in the State plan;

e Each time a short-term hardship exception relating to an area for which an emergency or
disaster declared by the President of the Secretary of HHS becomes available to
applicable individuals or the State effectuates the short-term hardship event;

e When the State reduces a beneficiary’s eligibility and sends advance notice for: the
deselection of the short-term hardship exception, the anticipated expiration of a short-
term hardship event, and the loss of a beneficiary’s specified excluded individual status;
and

e Upon request by CMS, if State-reported monitoring data or other information indicates a
need for increased outreach or a potential compliance issue.

CMS considered defining periodic outreach to mean that States must conduct outreach upon
enrollment for applicants determined eligible and at least every 6 or every 12 months thereafter
to provide a consistent time frame for all beneficiaries to receive outreach. It concluded that this
outreach may not be meaningful because it is not necessarily aligned with the timing of the
eligibility information that must already be provided when someone receives an eligibility
determination notice. It also considered allowing States to set the frequency of periodic notices
after a couple years of implementation. It seeks comments on these issues.

3. Content of Qutreach Notice

Three types of information must be included in outreach notices: (1) how to demonstrate
compliance with community engagement requirements, (ii) the consequences of noncompliance,
and (ii1) reporting changes to an individual’s status that may subject them to community
engagement requirements.

The outreach notice must (i) explain the exceptions to the community engagement requirement,
including any short-term hardship exceptions elected by the State; (i1) who is included in the
definition of an applicable individual as well as an explanation of exclusions from that definition;
(ii1) the number of months an applicable individual is required to demonstrate community
engagement at renewal; and (iv) how often the State will verify compliance with the community
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engagement requirement between renewals if the State elects to conduct more frequent
verifications.

Information on how to demonstrate compliance includes the types of activities that demonstrate
community engagement, such as types of community service activities that count towards the
community engagement requirement. The outreach notices must provide clear, consumer-
friendly information to help individuals understand if they qualify for an exception or are a
specified excluded individual. For specified excluded individuals, States must clearly explain
that no additional actions to demonstrate compliance are required at this time.

The notices must also clearly explain the impact of noncompliance on Medicaid eligibility and
eligibility for APTC and PTC to pay for coverage through a Health Insurance Exchange.

4. Modalities for Delivering Qutreach Notice

In the absence of an election by an individual to receive outreach notices in an electronic format,
the notices must be sent regular mail. Outreach notices must also be provided in at least one or
more of the following additional modalities: (i) via the individual’s electronic account, (ii) by
telephone, (iii) by text message, or (iv) through other commonly available electronic means.
Thus, individuals must receive their outreach notification through at least two different
modalities. For individuals who elected to receive electronic notices and communications, the
State may not use that same electronic modality as the additional modality to satisfy this
requirement.

CMS interprets the term “internet website” modality at section 1902(xx)(8)(B)(ii) to mean the
individual’s electronic account available through an internet website, as opposed to the State
agency’s public facing website.

CMS notes that States may include the outreach notice content with the eligibility determination
notice provided when an individual is redetermined eligible at renewal. It also notes that States
may use their managed care plans to provide periodic outreach notices in one or more of the
additional modalities as long as States provide direction to their managed care plans on which
individuals must receive the outreach notice, how frequently those individuals must receive such
notice, and the exact content of such notice.

M. Managed Care Implications

CMS describes certain scenarios where Medicaid managed care plans could help States with
their implementation of the community engagement requirements, such as conducting outreach
and education for their Medicaid managed care enrollees on the community engagement
requirement or to share their enrollee data with the State to inform determination of the
applicability of the community engagement requirement to specific enrollees. CMS also believes
States may allow managed care plans to refer or provide Medicaid managed care enrollees with
additional services and assistance (such as referring their enrollees to work programs sponsored
by States or Federal government agencies), but the additional services and assistance may not be
considered in the development of capitation rates.
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The preamble also clarifies that States may not delegate to managed care plans tracking or
information gathering activities that are not related to the provision of Medicaid-covered
services, such as the collection of information on work, community service, or education
activities of their enrollees. Similarly, managed care plans would be prohibited from issuing
formal notifications to Medicaid beneficiaries regarding noncompliance with the community
engagement requirement.

Section 71119(c) of the WFTC imposes a conflict-of-interest safeguard that explicitly prohibits
States from using certain entities, including Medicaid managed care entities, to determine
enrollee compliance with the community engagement requirement. CMS amends §438.58 to
specify that States may not use MCOs, PIHPs, PAHPs, or other contractors to determine
beneficiary compliance with the community engagement requirement unless the entity is not, and
has no direct or indirect financial relationship with, the MCO, PIHP, or PAHP that is responsible
for providing or arranging for covered services for individuals enrolled with it under its contract
with the State.

N. Additional Considerations

1. Implications of Community Engagement on Presumptive Eligibility and Presumptive
Eligibility Determined by Hospitals

CMS reviews the statutory authority that permits hospitals to elect to be a qualified entity to
make Medicaid presumptive eligibility (PE) determinations for pregnant women, children, and
certain breast and cervical cancer patients, whether or not the State has elected to designate
qualified entities to make PE determinations. CMS refers to this as “hospital presumptive
eligibility” (HPE). If a State covers the adult group under the State plan, then the State must
allow HPE for this group and may permit HPE for other approved covered groups or for those
whose eligibility is established under section 1115 demonstration authority.

CMS emphasizes that all HPE programs in States that have adopted the adult group, that have
elected the option to cover a section 1115 demonstration population that includes applicable
individuals, or that have elected optional PE programs for the adult group must include the
community engagement requirement as a factor of eligibility in the PE determination.
Additionally, for individuals who appear to be eligible in the adult group or in an applicable
section 1115 demonstration population, qualified entities must assess and obtain an attestation as
to whether the individual appears to be a specified excluded individual, an applicable individual,
or meets a mandatory or optional exception. If the applicant is an applicable individual and does
not qualify for a mandatory or optional exception, the qualified entity must assess whether the
applicant has demonstrated community engagement before the month of application for the
number of months elected by the State.

States must update PE and HPE training materials, train qualified entities on the requirement,
and update PE and HPE application materials. The updates should include information on how
providers can assess who is an applicable individual and who is a specified excluded individual;
how to determine whether an applicable individual meets exception criteria; and how to screen
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applicable individuals who do not qualify for an exception to identify how they have
demonstrated community engagement.

2. Additional Considerations for Section 1115 Demonstrations

Populations eligible for or enrolled in specific demonstration coverage under section 1115(a)(2)
of the Act that provides MEC to those individuals** may be applicable individuals and thus
subject to the community engagement requirement; that requirement may not be waived under
section 1115. CMS states that it will not approve a section 1115 demonstration project that
waives, in whole or in part, the new community engagement provisions.

O. Monitoring (§435.562)

Citing authority under sections 1902(a)(6) and 1902(a)(75) of the Act, CMS establishes
requirements for States to submit timely, complete, and data of sufficient quality to support
monitoring of State eligibility and enrollment operations for the implementation and impact of
the community engagement requirement. The following definitions are provided in §435.562(b):
e Timely means that all data for required data elements specified in §435.562(d) (described
below) are submitted according to the cadence and not later than the deadline specified
by CMS.
e Complete means that all data for required data elements are reported.
o Sufficient quality means that all data for required data elements are reported in a form
and manner that adheres to CMS specifications.

States must provide CMS with timely and complete data of sufficient quality for the agency to
monitor enrollment, retention and eligibility processes for community engagement activities that
begin January 1, 2027. Mandatory data elements that must be collected for applicants and
beneficiaries are (1) enrollment totals of individuals applying for and receiving medical
assistance; (i1) application and renewal processing, timeliness, and backlogs; (ii1) determination
and redetermination eligibility outcomes; (iv) populations subject to and their compliance with
the community engagement requirements; and (v) other such data that CMS may specify to
monitor implementation and the impact of community engagement.

Failure to submit data or the submission of data indicating compliance issues®* may result in
corrective actions under section 1904 of the Act, additional data collection, or additional
outreach noticing. The agency indicates it will review data trends within a State month-over-
month and compare the State’s data to analogous data from other States in order to determine
whether additional information from the State is needed.

32 These are individuals who are at least 19 and under 65 years of age, are not pregnant, are not entitled to or
enrolled for benefits under Medicare part A or part B, and are not otherwise eligible to enroll under the State plan.
33 Data indicating compliance issues could include data that are not timely, complete or of sufficient quality; data
that show a failure to substantially comply with the community engagement requirement; or determination and
redetermination outcomes that indicate a need for increased outreach.
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II1. Good Cause for Proceeding with an Interim Final Rule with Comment Period

Section 71119(d) of the WFTC directs the Secretary to promulgate an interim final rule by June
1, 2026, to implement the community engagement requirement. That section also waives all of
the requirements otherwise applicable to agency rulemaking under section 553 of the
Administrative Procedures Act with respect to the implementation of the community engagement
requirement. Thus, CMS finds good cause to implement the community engagement requirement
through an interim final rule with comment period. It also notes that States will require time to
understand the requirements and expectations and to build systems and operations to ensure
timely compliance.

IV. Collection of Information Requirements

Under the Paperwork Reduction Act of 1995 (PRA), CMS is required to provide notice in the
Federal Register and to solicit public comment before a collection of information requirement is
submitted to the Office of Management and Budget (OMB) for review and approval.

Table 32 of the rule (shown below with modifications®*) shows the burden estimates for the
policies finalized on an interim basis. Tables 15, 16, and 25 provide additional information on
the burden estimates related to beneficiaries (used for the total cost calculation in Table 32) but
do not have a Federal or State share associated with them.

CMS invites the public to comment on its potential information collection requirements.

TABLE 32: Summary of Total Burden for the Community Engagement Requirement

Requirement No. Total Frequency Total Total Cost Federal State
Respondents | Responses Time (6)) Share ($) Share ($)
(hours)
Monitoring Community 44
Engagement (Performance Jurisdictions 44 One-Time 7,128 797,350 598,012 199,338
Indicator (PI) data)
Monitoring Community 44
Engagement (Eligibility Jurisdictions 44 One-Time 7,128 797,350 598,012 199,338
Processing (EP) data)
Monitoring Community 44 .
Engagement (T-MSIS data) Jurisdictions 44 One-Time 22,000 2,913,680 | 2,185,260 728,420
Annual Reporting for 44
Monitoring Community Jurisdictions 44 Monthly 4,224 488,907 366,680 122,227
Engagement (PI data)
Annual Reporting for 44
Monitoring Community Jurisdictions 44 Monthly 4,224 488,907 366,680 122,227
Engagement (EP data)
Good Faith Effort Exemption 10 .
Request and Workplan Jurisdictions 10 One-Time 280 26,125 13,063 13,063
Good Faith Reporting 2 2 Quarterly 150 13371 6,686 6,686
Jurisdictions
3 Column 5 (OMB Control Number), Column 6 (Time per Response), and Column 8 (Wage, which indicates
varying labor rates) have been omitted.
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Requirement No. Total Frequency Total Total Cost Federal State
Respondents | Responses Time €)) Share ($) Share ($)
(hours)
State Plan Compliance el 44 One-Time | 1936 | 176,563 | 88282 88,282
Jurisdictions
Verification Plan el 44 One-Time | 5456 | 505226 | 252613 | 252613
Jurisdictions
Verification Plan Updates 3 5 Annual 55 5211 2,606 2,606
Jurisdictions
Beneficiary Application
Updates (Single Streamlined . 4.4 . 44 One-Time 3,104 479,931 359,948 119,983
. Jurisdictions
Application)
Beneficiary Application 39 . 2,496 239,722 | 179,791 59,931
Updates (Presumptive Jurisdictions 39 One-Time
Eligibility Applications)
Beneﬁma.ry Burden for 8,800,000 ' 3'5..2 454.784 N/A N/A
Community Engagement . 17,600,000 | Semiannual | million million
. beneficiaries
Data Submission
New App.hcant Burden for 3,750,000 75 96:9 N/A N/A
Community Engagement . 3,750,000 Annual million million
. . beneficiaries
Information Submission
Initial .State Requirements to 5.104 479,931 359,048 119,983
Establish and Document 44 44 One-Time
Short-Term Hardship Jurisdictions
Exceptions
Initial State Requirements for 44
Short-Term Hardship e 44 One-Time 4,928 458,367 343,775 114,592
. . Jurisdictions
Exception Notices
Initial Mailing State
Requirements for Short-Term 44 . 0.510 19.7166
Hardship Exception Notices: Jurisdictions 30,000,000 | One-Time million million 9,858,300 9,858,300
Total Labor Burden
Initial Mailing State
Requirements for Short-Term 44 . 24.06 12.03 12.03
Hardship Exception Notices: Jurisdictions 30,000,000 One-Time N/A million million million
Total Non-Labor Burden
State Maintenance 44
Requirements for Short-Term C e 44 Annual 1,232 114,592 85,944 28,648
. . . Jurisdictions
Hardship Exception Notices
Ongoing State Requirements
for Mailing Short-Term 44
Hardship Exception Notices C e 22,500,000 Annual 382,500 14,787,450 | 7,393,725 7,393,725
Jurisdictions
— Annual Updates: Total
Labor Burden
Ongoing State
Requirements for Mailing
Short-Term Hardship el 22,500,000 |  Annual N/A 180451 9 022500 | 9,022,500
Exception Notices — Annual Jurisdictions million
Updates: Total Non-Labor
Burden
Short-Term Hardship 20
Exception Notifications A 20 Annual 440 40,128 20,064 20,064
. . Jurisdictions
For Emergencies or Disasters
Short-Term Hardship 20 40 Annual 4160 | 370,560 | 185,280 185,280
Exception Requests for Jurisdictions
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Requirement No. Total Frequency Total Total Cost Federal State
Respondents | Responses Time €)) Share ($) Share ($)
(hours)
Unemployment
Beneficiary Burden for
Short-Term hardship 300.000
Exception Requests for L) 300,000 Annual 300,000 3,876,000 N/A N/A
N . individuals
Institution/Inpatient Stays or
Travel
Annual Mailing State
Requirements for Expiration
of a Short-Term Hardship 44 18,200,000 | Annual | 309,400 | 11,961,404 | 5,980,702 | 5,980,702
Event Described in Jurisdictions
§435.555(d)(2) and (3): Total
Labor Burden
Annual Mailing State
Requirements for Expiration
of a Short-Term Hardship 44
Event Jurisdictions 18,200,000 Annual N/A 14,596,400 | 7,298,200 7,298,200
Described in §435.555(d)(2)
and (3): Total Non-Labor
Burden
Initial State Requirements for 44
Outreach and Noncompliance C 44 One-Time 4,928 458,367 343,775 114,592
. Jurisdictions
Notices
Initial Mailing State
Requirements for Outreach 121,000,000 | One-Time | 357,000 | 13,801,620 | 6,900,810 | 6,900,810
and Noncompliance Notices: Jurisdictions
Total Labor Burden
Initial Mailing State
Requirements for Outreach 121,000,000 | One-Time | NA | 16,842,000 | 8,421,000 | 8421,000
and Noncompliance Notices: Jurisdictions
Total Non-Labor Burden
Annual State Maintenance 44
Requirements for C 44 Annual 1,232 114,592 85,944 28,648
. . Jurisdictions
Communication Notices
State Requirements for 44
Outreach — Annual Updates: e 15,750,000 Annual 258,333 10,351,215 | 5,175,608 5,175,608
35 Jurisdictions
Total Labor Burden
State Requirements for 44
Outreach — Annual Updates: e 15,750,000 Annual N/A 12,631,500 | 6,315,750 6,315,750
Jurisdictions
Total Non-Labor Burden
Ongoing State Requirements
for Outreach — Loss of a
Beneficiary’s Status as a 44
Specified Excluded Jurisdictions 3,020,000 Annual 51,340 1,984,804 992,402 992,402

Individual: Total Labor
Burden?®

35 Table 32 in the rule indicated total responses in the amount of “15,5750,000” for State Requirements for OQutreach
— Annual Updates: Total Labor Burden. This table reflects “15,750,000” as the correct number of estimated
responses for this requirement, which is consistent with the information in Table 30 in the rule.

36 Table 32 in the proposed rule omitted a reference to “Total Labor Burden” in the description of burden for this

requirement. This table adds that reference to the description for this requirement per Table 31 in the rule.
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Requirement No. Total Frequency Total Total Cost Federal State
Respondents | Responses Time €)) Share ($) Share ($)
(hours)
Ongoing State Requirements
for Outreach — Loss of a
Beneficiary’s Status as a 44
Speciﬁedrgxcluded Jurisdictions 3,020,000 Annual N/A 2,422,040 | 1,211,020 1,211,020
Individual: Total Non-Labor
8,800,044 132,122,722 Varies 44,692,445 725,728,913 |87,042,380 87,042,380
V. Regulatory Impact Analysis
After examining the impacts of the IFC,>” CMS concludes that the rule is a significant rule that
requires detailed regulatory analysis. The agency prepared an accounting statement that shows
the classification of the impact associated with the provisions of the IFC in Table 47 of the rule
(reproduced below). The costs shown in Table 47 include one-time regulatory review costs, as
well as the aggregate savings, costs, and transfers, adjusted for inflation through 2036 and then
discounted to the base year (2026) at 3 percent and 7 percent, respectively. The costs in the
accounting statement include both one-time and annual estimates.
TABLE 47: ACCOUNTING STATEMENT
BENEFITS
gggggilszed Monetized Primary Estimate Units
Year Dollars | Discount Rate | Period Covered
Aggregate benefits 37,214 2026 7% 2026-2035
(millions) 37,648 2026 3% 2026-2035
COSTS
Annualized Monetized Costs | Primary Estimate Units
Year Dollars | Discount Rate | Period Covered
Costs to Federal government | 198.7 2026 7% 2026-2035
(millions) 183.6 2026 3% 2026-2035
Costs to States 72.2 2026 7% 2026-2035
(millions) 70.5 2026 3% 2026-2035
Costs to beneficiaries 19,907.1 2026 7% 2026-2035
20,132.7 2026 3% 2026-2035
Regulatory review cost 0.2 2026 N/A 2026
estimates
GOVERNMENT EFFECTS SUBTOTALS (INCLUDING TRANSFERS AND TABLE 46
BENEFITS)
Annualized Monetized Primary Estimate | Units
Transfer
Year Dollars | Discount Rate | Period Covered
From Federal Government to -42.503 2027 7% 2027-2036
-43,040 2027 3% 2027-2036
37 CMS cites the following authorities for its examination of the regulatory impact of the rule: Executive Orders
12866, 13132, 13563, and 14192, the Regulatory Flexibility Act; section 1102(b) of the Act; section 202 of the
Unfunded Mandates Reform Act of 1995; and the Congressional Review Act.
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beneficiaries and relevant
entities [*]

(millions)

From State Governments to -7,988 2027 7% 2027-2036
beneficiaries and relevant
entities [*] -8,088 2027 3% 2027-2036
(millions)
[*] such as State or local jurisdictions that reimburse providers for otherwise-uncompensated care

A. Benefits and Costs
1. Benefits

CMS believes the community engagement requirement could produce a range of benefits across
multiple stakeholders, such as beneficiaries, the Federal government, and States. For
beneficiaries, the agency cites existing research that indicates obtaining and maintaining stable
employment gives individuals reliable income and financial stability, which in turn supports
access to safe housing, nutritious food, and other resources necessary to maintain health. CMS is
less clear on the advantages of community service for beneficiaries as compared to employment.

2. Costs

CMS’ cost analysis focuses only on the impact of the rule on the Federal government, States and
beneficiaries. There is no analysis or discussion of the impact of the rule on providers, physicians
and other practitioners and entities involved in the delivery of health care.

As noted in section IV above, the IFC is expected to impose additional collection of information
burden and costs given the significant eligibility changes to Medicaid.

States. States will incur a variety of one-time and annual costs to comply with the community
engagement requirement. CMS indicates it has limited information on how much States must
invest to update to their Medicaid eligibility systems, but it estimates total initial investments of
$660 million in 2026 across the States and ongoing annual costs of $66 million. It estimates total
spending on systems upgrades will be $1.52 billion from 2026 through 2036, with the Federal
government paying $1.289 billion and the States paying $231 million.*3

Medicaid Beneficiaries. CMS believes some Medicaid beneficiaries and applicants will have to
provide additional information or documentation to comply with the community engagement
requirement, which may include documenting, tracking, and submitting additional information to
a State. Table 35 in the rule reflects a total burden estimate of $555,560,000 for applicants and
beneficiaries for the community engagement requirement.

38 See Table 33 in the rule.
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3. Transfers

CMS estimates the impacts of the community engagement requirement on Medicaid enrollment
and expenditure projections based on the President’s Fiscal Year 2027 Budget, using FY 2023 as
the base year for actual observed data, and it excludes the impact of other Medicaid provisions of
the WFTC legislation. The agency acknowledges that there is no direct historical experience
from which to derive empirical estimates of how many enrollees will not meet the requirement,
the community engagement implementation policies States will adopt, or how verification
systems will perform in practice. To develop the key assumptions for its estimates, CMS used a
combination of external survey data, Medicaid administrative data, and published research, but
the estimates depend heavily on State implementation choices, which are unknown, and the
estimates do not capture potential behavioral responses.

To determine the number of enrollees who may be subject to the community engagement
requirement, CMS excluded roughly 26 percent of applicable individuals because they would be
(1) subject to a mandatory exclusion, (ii) specifically excluded individuals, or (iii) were
individuals using short-term hardship exemptions.

Because enrollment impacts depend heavily on State implementation choices that are not

yet known, CMS modeled four scenarios representing a range of possible State policies (see
Table 39), from which it derives two distinct disenrollment rates. First, it estimates 12 percent of
applicable individuals subject to the requirement will not meet those requirements. Second, it
estimates 7 percent of applicable individuals would lose coverage due to administrative or
procedural reasons.*’

Thus, CMS projects that enrollment would be reduced by 2.3 million individuals in FY 2027
(accounting for implementation occurring in the second quarter of the fiscal year) and by
between 3.1 to 3.3 million individuals in subsequent years. It projects Federal Medicaid

spending would be reduced by $350.3 billion over the next 10 years and State Medicaid spending
would be reduced by $41.6 billion over the same time period (Table 41), but it notes that the
estimates are “subject to uncertainty.”

4. Aggregate Time Allocation and Additional Effects on the Federal Deficit

CMS states that total annual expected net benefit (averaging across scenarios) from the time
reallocation effects* of the IFC is about $52 billion. It then calculates a net present value (NPV)
of time allocation benefits minus time allocation costs of $459 billion at a 3 percent annual
discount rate and $388 billion at a 7 percent rate. Overall, the agency asserts that the time-
reallocation effects of the IFC are expected to reduce annual government deficits by about $35
billion.

3 See Table 40 in the rule.
40 CMS does not define this term, but it may refer to behavioral and structural shifts in how individuals distribute
their 24-hour day when transitioning from unemployment to employment.
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B. Regulatory Flexibility Act (RFA)

CMS states that the RFA does not apply to this IFC because the rule was not preceded by a
general notice of proposed rulemaking.

C. Unfunded Mandates Reform Act (UMRA)

Notwithstanding the significant impact the IFC will have on States, the agency indicates that
UMRA requirements do not apply to the IFC because the rule was not preceded by a general
notice of proposed rulemaking.

D. Federalism

With respect to requirements imposed under E.O. 13132, CMS acknowledges that an agency
must meet certain requirements when it promulgates a proposed rule (and subsequent final rule)
that imposes substantial direct requirement costs on State and local governments, preempts State
law, or otherwise has Federalism implications. It also acknowledges that the IFC will impose
substantial direct requirement costs on States. It says, “the additional costs to States are
attributable to necessary administrative and technical activities that will ensure high levels of
program integrity in eligibility operations and data verification systems, in keeping with the
cooperative Federalism that is central to the Medicaid program.”

E. Executive Order 14192

CMS believes the IFC is expected to be exempt from otherwise applicable requirements under
E.O. 14192, per footnote 1 of OMB’s Accounting Methods.*!

F. Congressional Review Act

CMS acknowledges that the IFC is subject to the Congressional Review Act and reports that a
copy of the rule has been transmitted to Congress and the Comptroller General for review.

4! See Accounting Methods under E.O. 14192.
https://www.reginfo.gov/public/pdf/eo14192/Accounting_ Methods under EO_14192.pdf.
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