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Hospital
Association

June 18, 2026

Kim Johnson

Chair, Health Care Affordability Board
2020 W. El Camino Ave.

Sacramento, CA 95833

Subject: CHA Comments for the June 2026 OHCA Board Meeting
(Submitted via Email to Megan Brubaker)

Dear Chair Johnson:

California’s hospitals share the Office of Health Care Affordability’s (OHCA’s) goal to create a more affordable,
accessible, equitable, and high-quality health care system. On behalf of nearly 400 hospitals, the California
Hospital Association (CHA) appreciates the opportunity to comment ahead of OHCA’s June 2026 board
meeting.

OHCA Board Must Ensure Penalties Do Not Jeopardize Access to Care

OHCA has proposed penalties that start at the full amount by which a health care entity exceeded its
spending target. For hospitals, this framework would generate penalties in the tens or hundreds of millions of
dollars for a single year's violation — a starting point twenty times higher than in Oregon, the state currently
operating the most aggressive spending target penalty regime in the country. The consequences would be
devastating: Of the more than 200 hospitals that could have been penalized had the 3.5% spending target been
in effect in 2023, more than half would have faced initial penalties exceeding their cumulative three-year
(2021-23) operating earnings. If forced to absorb penalties of this magnitude, hospitals would have no choice
but to cut services, reduce staff, or close outright — easily foreseeable outcomes that would directly contradict
OHCA's statutory mandate to promote access, quality, equity, and workforce stability alongside affordability.

The Legislature Expressly Delegated Authority to Set the “Scope and Range” of Penalties to the Board

It has been argued that penalties must equal the amount by which an entity exceeded the target, at least prior
to the application of any entity-specific adjustments. That position rests on a fundamental misreading of the
relevant statutes. If the Legislature had intended a specific penalty formula or defined minimum penalty
amounts, it would have prescribed it. It did not. Instead, the Legislature expressly delegated to the board the
authority to establish "the scope and range of administrative penalties and the penalty justification factors for
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assessing penalties."? Such delegation is meaningful only if the board has genuine discretion to construct a
penalty structure that is not mechanically predetermined by what is in fact an initial penalty ceiling
established by law.

The board should exercise this authority by looking to peer state models and adopting a penalty framework
that is proportionate, predictable, and transparent — one that credibly encourages compliance without
threatening the financial viability of hospitals on which millions of Californians rely. That framework must
include reasonable penalty ceilings and express requirements on the director to apply adjustment factors that
account for entity-specific mitigating factors, as described below. Oregon's framework — which begins
penalties at 5% of the amount by which spending exceeded the target and escalates for repeated
noncompliance — provides a working model that is dramatically more defensible than OHCA's current
approach and would still create meaningful compliance incentives. The board has ample statutory authority
to adopt a balanced penalty framework — and should do so.

OHCA Director’s Role Is to Apply the Board's Enforcement Framework, and Account for Various
Mitigating Factors

Once the board has established the penalty framework, the director would apply it to the specific facts of each
entity found in violation of the target and its performance improvement plan. Critically, before finalizing any
penalty amount, the director is required by statute to consider:

"(A) The nature, number, and gravity of the offenses.

(B) The fiscal condition of the health care entity, including revenues, reserves, profits, and assets of
the entity, as well as any affiliates, subsidiaries, or other entities that control, govern, or are financially
responsible for the entity or are subject to the control, governance, or financial control of the entity.

(C) The market impact of the entity."?

These are entity-specific judgments about culpability, financial capacity, and systemic importance that —
within the board's established framework — modify penalty amounts based on the relevant entity’s fiscal
condition, limited control over cost drivers, and other factors. As stated in CHA’s May 2026 letter, to protect
access to care at the same time as promoting improved affordability, the director must also incorporate
adjustments to an individual entity’s penalty to account for factors beyond a hospital’s control; efforts to
improve access to high-quality, patient centered care; and improved performance relative to the state’s
spending goals.

OHCA'’s Proposed Cost and Market Impact Review Regulations Must Conform
with Legislative Text and Avoid Unintended Consequences

OHCA has proposed changes to its Material Change Transactions and Pre-Transaction Review Regulations to
implement Assembly Bill (AB) 1415 (Statutes of 2025). In various respects, the proposed rules conflict with

! Health and Safety Code § 127501.11(b)(2).
2 Health and Safety Code § 127502.5(d)(6).
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the letter and intent of AB 1415, would upend standard and beneficial business practices, and would threaten
collaborations needed to sustain access to care in an increasingly unstable environment. To align the proposed
regulations with statutory authority and prevent avoidable and widespread negative impacts on California’s
patients and providers, hospitals ask OHCA to make the following revisions:

¢ Do notinclude entities that “own, operate or control a provider, regardless of whether the provider is
currently operating, providing health care services, or has a pending or suspended license” in the
definition of “health care entities” because there is no statutory authority in AB 1415 or elsewhere to
define these entities as such. Rather, the Legislature has clearly deemed such entities to be “noticing
entities” that are subject to the noticing entity requirements.

e Categorically exclude from the definition of a “management services organization” (MSO) all entities
that own, control, are controlled by, or are under common control with one or more hospitals, to align
with statutory authority.

e Revise Section 97435(c)(10) to align with the existing established criteria for health care entity
transactions that involve a transfer of control, responsibility, or governance of a health care entity in
Section 97435(e). Section 97435(c)(10), which defines certain MSO transactions as material change
transactions, is too broad and will substantially delay or stymie even ordinary course MSO
arrangements that do not have any material impact on the control, operations, or governance of
MSOs or health care entities.

e Revise Section 97435(c)(9) to only capture transactions involving hedge funds and private equity that
could actually result in a change of control, responsibility, or governance of a health care entity or
MSO by making use of the established criteria for health care entity transactions that involve a
transfer of control, responsibility, or governance of a health care entity in Section 97435(e). Section
97435(c)(9), which defines certain private equity group or hedge fund transactions as material change
transactions, is too broad and will likely chill or delay the ability of distressed hospitals and other
health care entities to find necessary capital, regardless of whether or not the private equity group or
hedge fund retains any actual authority or control over the operations or assets of the health care
entity or MSO.

e Expand the “usual course” and “common control” exceptions to also apply to noticing entity
transactions. OHCA has previously stated that these types of transactions are not material in nature.

e Delete Section 97435(c)(11) covering real estate leasebacks in its entirety. This provision is too broad
and captures common and de minimis arrangements. The other circumstances listed in Section
97435(c) that require filing would cover any arrangements that rise to material level of concern.

¢ Expand confidentiality protections to: (1) include additional transaction documents containing
sensitive information, (2) deem sensitive information otherwise provided to OHCA as confidential,
and (3) extend non-disclosure requirements to confidential information shared with the Attorney
General.

e Expressly eliminate duplicative reporting obligations in the proposed regulations as required by AB
1415.

CHA’s detailed comments on the proposed regulations, submitted on June 11, 2026, are attached to this
letter.
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OHCA Must Acknowledge the Relationship Between Hospitals’ Financial
Resources and Their Ability to Sustain High-Quality Care

At the May 2026 board meeting, OHCA presented its recommendation to make no adjustments to health care
entities’ spending targets based on their performance on their measured quality. Instead, OHCA proposes to
wait and revisit the issue within two years, citing data immaturity and the ongoing rollout of quality
measurement programs at other state agencies. While, at this time, CHA raises no concerns with OHCA’s
recommendation, hospitals remain concerned with OHCA'’s repeated assertion that research demonstrates
"minimal to no link" between health care cost and quality, which was a partial justification for that decision.
That conclusion rests on weak evidence, contradicts a substantial body of peer-reviewed literature, and should
not become the analytical baseline for future spending target adjustment or enforcement decisions. CHA
detailed the significant methodological limitations of the Whaley research OHCA has relied upon, and the
broader literature that supports a positive financial-quality relationship, in its June 2025 |etter to the board.

One point bears particular emphasis given OHCA's continued reliance on the Percent of Medicare versus
Centers for Medicare & Medicaid Services (CMS) star rating plot at the May 2026 meeting. This analysis,
published by RAND and cited repeatedly by OHCA, only goes skin-deep: a simple unadjusted distribution of
CA hospital prices within each star rating category, with no regression analysis, and no controls for hospital
type, teaching status, payer mix, case mix, or geography. Notably, even the study's own authors characterize
this analysis as "incomplete for several reasons,” cautioning that their approach does not account for the full
range of factors that drive quality differences among hospitals. That methodological caveat was not presented
to the board. Additionally, the study excludes cancer hospitals, children's hospitals, long-term care hospitals,
and inpatient rehabilitation facilities, all hospital types that are subject to OHCA's spending targets, thus
further undermining its relevance as a foundation for California enforcement policy. A descriptive plot with
unacknowledged limitations, drawn from a sample that excludes entire categories of OHCA-regulated
hospitals, is not an adequate evidentiary basis for concluding that no meaningful relationship exists between
hospital financial strength and quality of care.

CHA's own California-specific analysis addresses these exact limitations. Using Annual Financial Disclosure
Report data from 2018-22 and a regression model controlling for teaching status, critical access designation,
and payer mix, CHA estimated the likelihood of a hospital receiving a 4- or 5-star CMS rating based on its
financial performance. Hospitals with stronger operating margins, higher commercial revenue per case mix-
adjusted discharge, and greater operating expense per bed were significantly more likely to achieve high star
ratings. Hospitals in the top 10% for financial strength had a median CMS star rating a full star higher than
those in the bottom 10%.

Separately, a regression model analysis of Hospital Consumer Assessment of Healthcare Providers and
Systems (HCAHPS) data from 2017-2023 found statistically significant positive associations between
commercial revenue per case-mix adjusted discharge and six patient experience domains.
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Patients’ Experience Depends on a
Hospital’s Resources

On the nationally recognized Hospital Consumer
Assessment of Healthcare Providers and Systems
Survey (HCAHPS) of hospitalized patients, one of
the most widely used and reputable measures of
patient experience, patients at financially stable
hospitals are more likely to report:

Staff always explain medicines
They would definitely recommend hospital

They understand their care when they leave
the hospital

They are given information about recovery
at home

Nurses always communicate well

Doctors always communicate well
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Patient Experience Improves with Financial Stability
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Source: “Strong Hospital Finances Mean Higher-Quality Care,” California Hospital Association, 2025

While OHCA’s approach of waiting until the data and methodology are ready before applying a quality
adjustment is understandable, OHCA should not continue to assert that there is "minimal to no link" between
cost and quality and should not rely on that assertion as justification for the delay. When the data are ready,
the process of quality adjustment to the spending targets should begin with an honest assessment of the full

body of evidence — not a predetermined conclusion that the evidence does not support.

Conclusion

California’s hospitals appreciate the opportunity to comment and look forward to continued engagement
toward our shared goals of promoting affordability, access, quality, equity, and workforce stability in

California’s health care system.

Sincerely,

Ben Johnson

Group Vice President, Financial Policy

CccC:

Members of the Health Care Affordability Board:

Dr. Sandra Hernandez
Dr. Richard Kronick

lan Lewis

Donald B. Moulds, PhD
Dr. Richard Pan

Elizabeth Landsberg, Director, Department of Health Care Access and Information
Vishaal Pegany, Deputy Director, Office of Health Care Affordability
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